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CONCEPCION, J.:
APPEAL from adecision of the Court of First Instance of Pangasinan, the dispositive part of which reads:

"In view of the foregoing considerations, the Court hereby renders judgment rescinding the contracts—Exhibits
'I' and 'F'; ordering the plaintiff to return to the defendant this sum of P28,500.00 which is the balance after
deducting the amount of P20,000.00 representing the value of the net harvest of the land for the agricultural
year 1956-1957 from the P48,500.00 which the former has actualy received from the latter, ordering the
defendant to restore to the plaintiff the 6 x 6 truck which is part of the subject matter of the contracts rescinded;
ordering the defendant to pay the amount of P8,000.00 as attorney's fees; and dismissing the counterclaims of
the defendant for lack of merit.

The writ of preliminary injunction issued on July 17, 1957, is hereby made permanent.

With costs against the defendant.”

Plaintiff Carlos Pellicer is the owner of three (3) parcels of land, of about 588.7594 hectares, located in the,
municipality of Umingan, Pangasinan, and covered by Transfer Certificate of Title No. 22248 of said province.
This land is subject to "first and additional mortgages' in favor of the Rehabilitation Finance Corporation,
hereafter referred to as the RFC (now Development Bank), and a second mortgage in favor of the Philippine
Rational Bank, hereafter referred to as the PNB, to guarantee the payment of obligations, consisting of
agricultural loans and crop loans, amounting to P82,468.71 and P29,413.07, respectively, as of May 11, 1956,
including interest. On May 25, 1956, Pellicer and defendant Laureano Ruiz executed the deed Exhibit 1, whereby
the former undertook to sell to the latter said land, with the improvements thereon, in addition to a diesel tractor, a
GMC dump truck, and certain water rights described in said instrument, for the aggregate sum of P200,000.00,
payable as follows: (a) P10,000.00, upon the signing of said instrument, as deposit to guarantee the payment of (b)
P40,000.00 (including the P10,000.00 deposit) within three (3) months, and (c) the balance, after deducting said
sum of P40,000.00 and the amount of the aforementioned obligations in favor of the RFC and PNB, the payment
of which would be assumed by defendant, within two (2) years.

Defendant was unable, however, to pay the sum of P40,000.00 within said period of three (3) months. In order to
forestall a complete forfeiture of the P10,000.00 deposit and the rescission of said Exhibit |, as well as to secure
an extension up to September 26, 1956, of the period to pay the aforementioned sum of P40,000.00, on September
10, 1956, defendant paid P8,000.00 to the plaintiff by way of penalty.

On December 5, 1956, they executed the "deed of sale with assumption of first mortgage and second mortgage
and deed of third mortgage" (Exhibit F) of the aforementioned properties, stating, inter alia, that defendant had
"aready assumed the payment of all the indebtedness® aforementioned, in favor of the RFC and PNB, and that
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these institutions had "agreed to such assumption and relieved" plaintiff of said obligations; that defendant had
paid him P32,000.00, in addition to the P10,000.00 deposit; and that the balance of the stipulated price was
P46,118.22, payment of which, within two (2) years, with interest thereon at the rate of 6% per annum, would be
secured by a third mortgage, which was thereby constituted on the land above referred to and its improvements.
At the foot of Exhibit F, there were two spaces for the signatures of the RFC and the PNB, to indicate their
conformity thereto. Jose V. Buenaventura, Vice President of the PNB, affixed his signature thereto, on behalf of
said ingtitution. Nobody signed on behalf of the RFC.

On the same date, defendant and his father, Antonio Ruiz, signed and delivered to plaintiff the "Promissory Note",
Exhibit H, for said sum of P46,118.22, the second and third paragraphs of which are as follows:

"Anything in this promissory note notwithstanding, in the event that Laureano Ruiz should sell any part of the
parcels of land subject-matter of said deed of sale, or should he obtain a loan on any security, we bind
ourselves to apply the proceeds of such sale or loan to the payment of the balance of the purchase price as
evidenced by this promissory note.

In the event of judicial proceedings to enforce payment of this promissory note, we, jointly, severaly and
solidarily, agree to pay to the holder of this promissory note an additional sum of not less than ten per cent
(10%) of our obligation, for and as attorney's fees and expenses of collection, whether actually incurred or not,
in addition to the costs of suit."

Subsequently, or on April 25, 1957, plaintiff sent to the defendant a verified notice (Exh. K) of rescission of the
Contract Exhibit F, upon the ground that defendant had "not secured the full conformity” of the RFC and PNB to
the assumption of plaintiff's obligations; that defendant had "already harvested the crops' of the land
aforementioned, but had "not yet made a single payment to any of the aforesaid creditors * * * thereby exposing
the aforesaid properties to foreclosure proceedings'; and that he had not made any payment on the balance of the
purchase price, al in violation of the provisions of said Exhibit F.

On May 23, 1957, plaintiff instituted this action in the Court of First Instance of Pangasinan for the rescission of
the contracts, Exhibits F and |, upon the grounds specified in said notice of rescission and upon the further ground
that the sum of P32,000.00 specified in Exhibit F had not been fully paid. Plaintiff prayed, also, that defendant be
required to render account of the 1956-1957 harvest and sentenced to pay damages, attorney's fees and costs. It
was, likewise, alleged in the complaint that, in the exercise of his right to rescind said contracts, plaintiff had
assumed possession of the properties aforementioned and that the defendant and his agents ware disturbing said
possession, for which reason it was prayed that awrit of preliminary injunction be issued, and that, after due trial,
said injunction be made permanent.

In his answer, defendant alleged that he hid fully paid the sum of P32,000.00 mentioned in Exhibit F; that he had
complied with the stipulation regarding assumption of plaintiff's obligations in favor of the RFC and the PNB;
that the PNB had aready manifested its approval thereof; that defendant had “applied with the RFC for
permission to assume the plaintiff's liabilities, which application had favorably been considered by its Board of
Directors’, but the RFC "has not formally notified the defendant of its approval of the assumption by defendant of
plaintiff's indebtedness * * * due to the fault of the plaintiff himself"; that the "defendant could not make any
payment with" the RFC and the PNB "because of plaintiff's acts"; that "he harvested the crops of 1956-1957" and
"as owner heis' entitled to dispose of such crops in accordance with his discretion”; that plaintiff has no right to
rescind the contract, Exhibit F, or to summarily take possession of the land in question, which defendant still
holds; that defendant had fully complied with his obligations under Exhibit F; and that the balance of the purchase
price was still unsatisfied because defendant had, under the contract, two (2) years within which to make payment.
Defendant, moreover, set up a counterclaim for P270,000.00 as damages, and P50,000.00 as attorney's fees.
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Plaintiff's petition for awrit of preliminary injunction was, thereafter, set for hearing, in the course of which both
parties introduced evidence, upon consideration of which the lower court issued the writ prayed for. In due course,
later on, it rendered judgment for the plaintiff, as above stated. Hence, this appeal by the defendant. The issues
raised in his brief may be reduced to the following, namely: 1) In the rescission of the contract Exhibit F justified;
2) Was the writ of injunction properly issued.

The lower court answered the first question in the affirmative upon the ground that defendant had materially
violated the contract because:

- He had not fully satisfied the initia installment of P32,000.00 stipulated in Exhibit F, by leaving a balance of
P1,500.00 unpaid;

- Although he and his father had secured a loan of P60,500.00 from the RFC, neither said sum nor any portion
thereof was applied to the payment of the balance of P46,118.22 of the agreed price, in violation of the terms of
the promissory note Exhibit H;

- Defendant had harvested the 1956-1957 crop and received 2,000 cavanes of palay as his share thereof, and yet,
he did not, apply the same to the amortization of the agricultural and crop loans guaranteed by the mortgages in
favor of the RFC and the PNB, thereby exposing the land in question to a foreclosure of said mortgages;

- Although the period stated in Exhibit F, H and | for the payment of said balance of the purchase price is two (2)
years, the true agreement of the parties was that said balance would be paid within sixty (60) days, except only in
the event of death of the defendant; and

- The consent of the PNB and the RFC to the assumption of plaintiff's obligations by the defendant had not been
secured by the latter.

Defendant assails the correctness of these findings of the lower court, but areview of the record discloses that his
pretense is untenable. In this connection, we note, at the outset, that, although the notice of rescission specified the
grounds thereof, defendant does not appear to have replied thereto, or protested against it, alleging that said
grounds were false or inaccurate. In other words, his silence thereon suggests.admission of the veracity and
validity of plaintiff'sclaim.

Regardless of the foregoing, it is not disputed that the sum of P46,118.22, representing the "balance” of the
purchase price, is still unsatisfied, thus showing beyond doubt that the proceeds of the P60,500.00 loan obtained
by him and his father from the RFC had not been applied, totally or partialy, to the payment of the first sum, in
violation of defendant's obligation under Exhibit H. Similarly, defendant did not apply his share of the 1956-1957
crop, consisting of 2,000 cavanes of palay, to the payment or amortization of the agricultural and crop loans
granted by the RFC and PNB. He would have us believe that he offered to turn over 700 cavanes to the RFC and
600 cavanes to the PNB, and that these banking institutions turned down his offer in compliance with instructions
given by the plaintiff. Defendant did not explain, however, why his alleged offer did not cover his full share of
2,000 cavanes. Then, aso, said offer appears to have been made late in April 1957, after plaintiff had taken steps
for the rescission of the contract for breach thereof by the defendant. Again, the allegation in defendant's answer
to the effect that he is "entitled to dispose” of his share in the crops "in accordance with his discretion as owner,"
indicates that no such offer had really been made.

It is, likewise, undeniable that, when plaintiff gave his notice of rescission, the obligations in favor of the RFC
and the PNB remained in the records thereof in plaintiff's name. Thisisirrefutable proof that, despite the lapse of
over four months, defendant had not assumed said obligations. In fact, the RFC had never signed its conformity to
the deed of sale in question (Exh. F). Although a representative of the PNB had affixed its signature thereon, its
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conformity thereto was subject to a condition—that additional guarantees be given by the defendant, who never
gave, or even offered, such guarantees.

Defendant says that the lower court has erred in finding that the balance of the purchase price was to be paid
within sixty (60) days, despite the provision of Exhibits F, H and | stating that the period was two (2) years, thus
giving more weight to the testimonial evidence than to the documentary evidence thereon. This finding involves,
however, a determination of the credibility and weight of said testimonial evidence, which His Honor, the Trial
Judge, was in a better position than we are to determine. Moreover, the records show that Exhibit F did not reflect
faithfully the intent of the parties thereto. Thus, for instance, said instrument declares that defendant had "already
assumed11 plaintiff's obligations in favor of the banks, although, admittedly, this was not, and up to the present is
not, true. Similarly, Exhibit F states that defendant had paid P32,000.00 to the plaintiff. Yet, it appears that
defendant had executed in plaintiff's favor a promissory note (Exh. G) for P1,500.00 "as balance of the amount of
P32,000.00 referred to in paragraph 8 of the deed of sale executed in my favor by said Mr. Pellicer”, which is
Exhibit F. Again, non-payment of this promissory note, despite defendant's claim to the contrary, is borne out, not
only by the testimonial evidence introduced by the plaintiff, but, also, by the fact that said note remained in his
possession.

At any rate, the non-application to the payment or even amortization of the balance of the purchase price of any
portion of the P60,500.00 loan obtained by the defendant and his father, as well as defendant's failure to apply his
share of the crops to the payment of the aforementioned agricultural and crop loans are, to our mind, sufficiently
serious to warrant the exercise, by plaintiff herein, of the right to rescind the contract Exhibit F and to justify the
judgment of the lower court decreeing the rescission thereof, aswell as that of Exhibit 1.

As regards the writ of injunction issued by the lower court, defendant-appellant maintains that it is mandatory in
character; that, as such, it was improperly issued; and that, in any event, the lower court thereby sanctioned a
possession illegally obtained by the plaintiff. Although in granting the writ the lower court referred thereto as a
"mandatory preliminary injunction", its order to this effect merely commanded the defendant and his agents "to
desist from molesting in any way the possession of the plaintiff". In other words, the court in fact issued an
ordinary writ of preliminary injunction, not one mandatory in nature.

Upon the other hand, the lower court found that plaintiff had taken possession of the property in dispute without
any objection on the part of defendant herein. Indeed, it appears that, several days after sending his notice of
rescission, plaintiff proceeded to the land in question and advised the tenants and other persons working thereon
on defendant’'s behalf that he (plaintiff) was taking possession of the property, and that said tenants and other
persons acquiesced thereto, and expressed their willingness to continue working thereon, and did so, on behalf of
the plaintiff, whom they acknowledged as the rightful possessor. What is more, defendant has never brought any
action of forcible entry against plaintiff herein. In these circumstances, we are inclined to believe that plaintiff had
secured possession of the land in dispute with defendant's acquiescense, through silence and inaction, athough
sometime later the defendant might have changed his mind, and that, in view of the necessity of seeing to it that
the products of the land were applied to the payment of the agricultural and crop loans above referred to and of
forestalling the danger of foreclosure of the mortgages in favor of the RFC and PNB, particularly because the
latter had reminded plaintiff that his crop loan was overdue and demanded settlement of the account "immediately
without further delay" (Exh. M), the lower court was, to our mind, sufficiently justified in authorizing the issuance
of awrit of preliminary injunction and, thereafter, making the same permanent.

Wherefore, the decision appealed from is hereby affirmed, with costs against defendant-appellant, Laureano Ruiz.
It is so ordered.
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Bengzon, C.J., Bautista Angelo, Labrador, Reyes, J.B.L., Barrera, Paredes, and Dizon, JJ., concur.
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