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PER CURIAM:

Zoilo Magallanes was sentenced to suffer the extreme penalty of death by the Regional Trial Court of Ormoc City
(Branch 35) in Criminal Case No. 4728-0 for raping and killing AAA (AAA for brevity). Hence, herein automatic
review under Article 47 of the Revised Penal Code, as amended.

In an Information dated November 10, 1995, appellant was charged of Rape with Homicide, committed as
follows:

That on or about the 21[st] day of September, 1995, at Sitio Avocado, Brgy. Aguiting, Municipality of
Kananga, Province of Leyte, Philippines, and within the jurisdiction of this Honorable Court, the above-named
accused, by means of force and intimidation, did then and there wilfully, unlawfully and feloniously boxed
offended party and after rendering her unconscious have carnal knowledge of the herein offended party, AAA,
32 years old, against her will and without her consent, and after accomplishing his evil motive, with the use of
a scythe, did then and there wilfully, unlawfully and feloniously attack, assault and wound the above-named
victim, thereby inflicting upon her the following wounds, to wit:

... ... ...

a)

Incised wound, 14 cm. Long muscle deep traversing from the (L) infra-auricular area down and across the
superior portion of the anterior neck to the (R) infra-mandibular area of the head.

b) Contussion - Hematoma over the midsurface of the abdomen.

c) Contussions/abrasions over the distal 3[rd] postero-medial surface of both arm and both elbow.

d) Abrassions on both hand with lacerated wound, 1.5 cm. Superficial loover the dorsum surface of the (L)
hand.

e) Contussion - hematoma over the anterior-medial surface of the middle 3[rd] on both thigh.

.. ... ...
which caused her death.

CONTRARY TO LAW.[1]

Upon arraignment, appellant pleaded not guilty to the crime charged.[2] Trial ensued thereafter.

The prosecution evidence established the following facts:

Around 7:40 in the morning of September 21, 1995, in Zone Avocado, Barangay Aguiting, Kananga, Leyte,
xxxxxxxxxxxxx was inside her house together with her two small children, aged two and three years old. Through
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the window of their house, she witnessed the following: Appellant climbed a coconut tree. When he came down,
he called AAA who was in a nearby ricefield cutting weeds, and borrowed her bolo so he could bore a hole on the
coconut fruit. AAA gave him the bolo. After he drank the water of the coconut fruit, AAA got the bolo and
likewise bored a hole on a coconut fruit for herself to drink. While AAA was drinking, appellant boxed her
abdomen and the lower portion of her body causing her to fall to the ground with her face up. While she was lying
on the ground unconscious, appellant removed her jogging pants and his maong short pants. He laid on top of her
and performed the pumping motion. Then, after the sexual act, appellant dragged and placed AAA beneath the
eggplants. There, he sliced her throat with a scythe. AAA was unconscious from the time appellant delivered the
fist blows on her stomach and lower portion of her body. After the sexual act and the killing, appellant left AAA
in the field. All the while, xxxxxcould not do anything as she had menstruation and was profusely bleeding.
Besides, she was afraid because there were no males in the neighborhood for they all had gone to work. When her
bleeding subsided in the early evening, she was able to walk to AAA's house.[3]

xxxxxxxxxxxxx, husband of AAA, arrived in his house from work at about 7:30 in the evening of that day. He
was approached by his godson Benjie, the ten-year old son of appellant, who said: "Pa, Mama AAA is in the
ricefield and she was raped by my father Zoilo." When he and the child were going towards the place of incident,
he met xxxxxwho informed him that AAA was raped by appellant and that she was already dead. When they
arrived at the scene of the incident, they found the dead body of AAA. xxxxx went to the Barangay Captain for
assistance who called the police. The police went to the crime scene, took the cadaver and conducted an
investigation.[4]

The next day, September 22, 1995, Dr. Pedro A. Delmonte, Municipal Health Officer of the Rural Health Unit of
Kananga, Leyte, conducted the autopsy on the cadaver of AAA. The autopsy revealed the following:

PHYSICAL EXAMINATION:

-

Incised wound, 14 cm. Long muscle deep traversing from the (L) infra-auricular area down and across the
superior portion of the anterior neck to the (R) infra-mandibular area of the head.

- Contussion - hematoma over the midsurface of the abdomen.

- Contussions/abrasions over the distal 3[rd] postero-medial surface of both arm and both elbow.

- Abrassions on both hand with lacerated wound, 1.5 cm. Superficial loover the dorsum surface of the (L)
hand.

- Contussion - hematoma over the anterior-medial surface of the middle 3[rd] on both thigh.

EXTERNAL GENITALIA:

- Pubic hairs abundant.

- Labia majora slightly gaping with whitish discharge noted in the entroitous.

-

Positive for microscopic examination for determination of presence Spermatozoa.[5]

Dr. Delmonte stated that sexual contact or penetration of a penis caused the gaping of the labia majora of AAA
and a "whitish discharge" found on the external area of her genitalia was positive for spermatozoa.[6] He
concluded that death was due to the 14 cm. Long incised wound inflicted on AAA's neck which almost cut off her
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neck causing massive bleeding and hypovolemic shock.[7]

Appellant denied the accusations against him and offered alibi as his defense. He testified that on the evening of
September 20, 1995, after a day's drinking spree with Bienvenido Cataag and the latter's cousin, he slept in
Bienvenido's house which is about three kilometers away from his house, located in the same barangay. He said
he arrived home at about 8:00 in the morning of September 21, 1995, and his wife, children and a neighbor,
Roland, were in his house. The houses of AAA and xxxxxare just near, about 30 meters and 20 meters away,
respectively, from his house. After arrival, he gathered tuba in the land owned by Felix Eamiguel some 300
meters away from his house. He finished gathering tuba at about 9:00 in the morning and he did not see or hear of
any unusual incident that had happened. Appellant claims that while he was going to gather tuba, he saw
xxxxxpasturing a carabao about 100 meters away from him. After gathering tuba, he went home and asked
permission from his wife to go to Cebu in order to ask money from their son. He then left the place on that
morning of September 21, 1995. It was only upon his return when he went to the place of his older sister in
Barangay Rizal, Ormoc City that he came to know of the incident and his being a suspect. He was arrested and
turned over to the police of Kananga, Leyte.[8]

Bienvenido Cataag corroborated the testimony of appellant that the latter spent the evening of September 20, 1995
at his house until the morning of September 21, 1995.[9]

The trial court sustained the evidence presented by the prosecution and disregarded appellant's defense of denial
and alibi. It found appellant guilty beyond reasonable doubt of the crime of rape with homicide and imposed upon
him the death penalty. Appellant was ordered to indemnify the heirs of AAA the amount of P50,000.00 and
another P50,000.00 as moral damages.[10]

In his Brief, appellant imputes to the trial court the following errors:

I

THE COURT A QUO ERRED IN ASSUMING THAT IT WAS BUT NATURAL FOR THE
ACCUSED-APPELLANT, WHO WAS PREVIOUSLY DRUNK, TO PARTAKE OF THE JUICES OF THE
COCONUT FRUIT, ALLEGEDLY, IN THE COMPANY OF THE LATE VICTIM, AND IN IMPLYING
THAT THE ACCUSED- APPELLANT COULD HAVE PERPETRATED THE OFFENSE CHARGED
SINCE HE WAS WITHIN THE VICINITY AT AROUND THE FATEFUL HOUR, GIVEN THAT THESE
ARE MERE SPECULATIONS AND CONJECTURES THAT CANNOT SUBSTITUTE FOR PROOF
BEYOND REASONABLE DOUBT.

II
THE COURT A QUO ERRED IN FINDING THAT THE ACCUSED-APPELLANT HAD CARNAL
KNOWLEDGE OF THE LATE VICTIM ALTHOUGH THE EVIDENCE ON RECORD, PARTICULARLY
THE TESTIMONY OF KEY PROSECUTION WITNESS xxxxxxxxxxxxx, DOES NOT ESTABLISH THIS
WITH MORAL CERTAINTY.

III
THE COURT A QUO ERRED IN ACCORDING WEIGHT AND CREDENCE TO THE ALLEGED
EYEWITNESS TESTIMONY OF xxxxxxxxxxxxxx INSPITE OF IT BEING PREGNANT AND REPLETE
WITH MATERIAL FLAWS.

IV
THE COURT A QUO ERRED IN CONSIDERING THE UTTERANCE MADE BY THE
ACCUSED-APPELLANT'S SON, BENJIE, TOxxxxxxxxxxxxxxx , IMPLICATING HIS FATHER AND
"ADDING TO THE OVERALL CONSIDERATION OF FACTS", ALTHOUGH THE SAME IS PATENTLY
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HEARSAY.

V
THE COURT A QUO ERRED IN DISCARDING THE TWIN DEFENSES OF DENIAL AND ALIBI
INTERPOSED BY THE ACCUSED-APPELLANT DESPITE THE APPARENT WEAKNESS OF THE
PROSECUTION'S EVIDENCE.[11]

We find no cogent reason to disturb the decision of the trial court except as to the damages it awarded in favor of
the heirs of the victim.

In support of the first assigned error, appellant argues that the finding of the trial court: (a) that it was but natural
for the appellant, having come from a drinking spree, to partake of the refreshing juice of a coconut fruit, and (b)
that appellant most probably perpetuated the offense at the alleged time of 7:40 in the morning on his way home
since he admitted that he arrived at his home located in the same barangay where AAA resided at around 8:00 in
the morning, are mere speculations and conjectures. He submits that these facts do not establish a link whatsoever
between the crime charged and him as the author thereof, since such insinuations are not grounded on proof
beyond reasonable doubt.

As to the second and third assigned errors, appellant submits that not only was the fact of rape not proved by the
testimony of xxxxx but the latter's testimony should be disregarded altogether for being replete with material
flaws and inconsistencies that render the same not credible at all.

Anent the fourth assigned error, appellant contends that the testimony of xxxxxxxxxx to the effect that Benjie, the
son of the appellant, said to him that his father raped AAA, should not have been considered by the trial court as
"adding to its over-all consideration" of the case since said utterance by Benjie is hearsay.

As to the fifth assigned error, appellant concedes that his defense of denial and alibi may be weak but just the
same it should be sufficient to acquit him considering that the evidence for the prosecution is intrinsically weak.

We are not convinced.

A thorough review of the decision of the trial court reveals that the alleged conjectures referred to by appellant
under the first assigned error are observations of the trial court in disregarding appellant's defense of alibi,
although corroborated by defense witness Bienvenido Cataag. Based on the fact that appellant's house is only
three kilometers away from Bienvenido's house and twenty meters away from the house of xxxxx, the trial court
correctly concluded that appellant's alibi did not pass the test of physical impossibility. It is a well-settled rule that
for the defense of alibi and denial to prosper, appellant must prove by positive, clear and satisfactory proof that it
was physically impossible for him to have been physically present at the scene of the crime or its immediate
vicinity at the time of its commission.[12] Clearly, the trial court did not use said observations to establish the
crime of rape with homicide or as basis for the verdict of conviction.

The resolution of the case hinged on the assessment of the testimony of eyewitness xxxxxxx Deodelfa as against
the testimony of the appellant. The trial court gave more credence to the positive and direct testimony of xxxxx,
an eyewitness to the crime and discarded the denial and alibi of the appellant.

Confronted with the conflicting versions of the prosecution and the defense at the core of which is the issue of
credibility of witnesses, we generally defer to the determination of the trial court on the matter.[13] This is so
because the evaluation of the testimonies of witnesses must be left to the trial court as the agency in the best
position to observe the witnesses' demeanor on the stand.[14] The trial court has the advantage of observing the
witnesses through the different indicators of truthfulness or falsehood, such as the angry flush of an insisted
assertion, the sudden pallor of a discovered lie, the tremulous mutter of a reluctant answer, or the forthright tone
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of a ready reply; or the furtive glance, the blush of conscious shame, the hesitation, the yawn, the sigh, the candor
or lack of it, the scant or full realization of the solemnity of an oath, the carriage and mien.[15] Absent any
showing that the trial court has overlooked , misapprehended, or misapplied some facts of weight and substance
which, if properly considered would have altered the result of the case, the assessment of the trial court regarding
the credibility of witnesses deserves to be sustained on appeal.[16]

Enlightening is her candid and unequivocal narration of how the appellant raped the helpless and unconscious
AAA and killed her by slicing her throat with a scythe, thus:

PROS. BELETA

Q: From that distance, did you actually see Zoilo Magallanes climbing the tree?

A: Yes, Ma'am.

Q: After he came down, what happened?

A: He called up AAA because he was trying to borrow a bolo.

Q: Now, where was AAA then at that time when she was called by the accused, Zoilo Magallanes?

A: She was at the ricefield cutting weeds.

Q: And how far was she to you from the window where you were?

A: Ten (10) meters away or a little bit farther from the coconut tree which was then climbed by Zoilo
Magallanes.

Q: When Zoilo Magallanes called AAA to borrow her bolo, what did this AAA do?

A: AAA approached Zoilo Magallanes and gave the bolo to the latter.

Q: And what did Zoilo Magallanes do with the bolo?

A: He used that bolo to bore a hole on the coconut fruit.

Q: What did he do with the coconut fruit?

A: Zoilo Magallanes put down the bolo and started drinking the water of the coconut.

Q: What did AAA do after Zoilo Magallanes put down the bolo?

A: She got the bolo and she herself also bore a hole on a coconut fruit for drinking purposes.

Q: Did she in fact drink water from the coconut?

A: Yes, Ma'am.

... ... ...

Q: And while drinking the water from the coconut, what happened?

A:

When AAA was in the process of drinking water from the coconut fruit, Zoilo Magallanes boxed her abdomen
(witness demonstrated to the Court) and also on the lower portion of her body.

Q:

Now, what happened to AAA after she received that several fist blows all over her body from the accused.
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... ... ...

A: She fell to the ground face up.

PROS. BELETA

Q: Could you see her still moving when she fell down?

COURT

She fell down to the ground on her back. (Witness demonstrated to the Court bringing both her arms on level
with her head and her hands at her back.)

PROS. BELETA

Q: Was she still moving when she fell down with her hands at her back?

A: No more, she suddenly fell to the ground.

Q:

She was lying on the ground. Did you see that she was no longer moving? What did this fellow, Zoilo
Magallanes, do?

A: Zoilo Magallanes removed the jogging pants of AAA.

Q: And after removing the pants, what did he do?

A: Zoilo Magallanes also removed his maong short pants.

Q: And after removing his maong short pants, what did he do next?

A: Zoilo Magallanes lay on top of her and performed the push and pull motion.

COURT

Pumping motions.

PROS. BELETA

Q: After that, what did he do with AAA after he gained his bestial desire in raping the victim?

A:

He cuddled AAA and dragged her to the place where eggplants were and placed her beneath it. And then and
there he cut AAA's throat. (Witness stands up from the witness stand and made some gestures showing to the
Court motions as if she was slicing somebody.)

Q: To what portion did the accused carry AAA, nearer to your house or father from your house?

A: To the portion nearer to our house, Ma'am.

Q:

So how far was that from the place where you were to the place where AAA was carried and later on inflicted
that fatal injury on the neck? How far?

A: Less than thirty (30) meters but more than twenty (20) meters.

Q: And what instrument did the accused use in cutting ("got-got") off the neck of the victim?
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A: A scythe.

... ... ...

PROS. BELETA

Q:

You said previously, a few minutes ago, that after Zoilo Magallanes delivered fist blows on the stomach and
down to the leg, you saw AAA unconscious already. You mean to say that she was already lifeless when the
accused performed the sexual act on the victim?

A: She was already unconscious.

Q: And after she was carried to the lower portion underneath the eggplant, did she regain her consciousness?

A: No more, she was still unconscious.

Q: So after Zoilo Magallanes sliced or inflicted that fatal wound on the neck of AAA, what did he do?

A: He left AAA.[17]

xxxxxxxxxxremained constant and steadfast despite intense grilling by defense counsel on cross-examination:

Q:

So it was early morning and your husband already left for work. Were you then not preparing breakfast for you
and your children?

A: Not yet, Sir. I was just preparing milk for the children.

Q: So you were then busy attending to your children inside your house?

A: Yes, Sir.

Q: So since you were busy attending to your children, you had no time to see for yourself what was happening
outside your house?

... ... ...

A:

I had the occasion to see, because the incident happened at that time when my attention was focused on him.

ATTY. BORGUETA

Q: Was your attention called by Zoilo Magallanes at that time?

A: No, sir, because I could not even shout. But he was then facing our house.

Q: So without Zoilo Magallanes calling your attention, you simply saw him outside. Is that what you mean?

A: Yes, Sir, I saw him.[18]

... ... ...

Q:

After you made mention that AAA was hit by several blows coming from Zoilo Magallanes and in fact she fell
down. Is that correct?
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A: Yes, sir.

Q: From a distance, Ms. Witness, you actually saw AAA fall down?

A:

Yes, Sir, because the place was a clearing and there was no obstruction. And in fact the land where they were
situated had carabao grasses.

Q:

So ordinarily, when the person received those blows coming from Zoilo Magallanes, of course, that person
would be weakened. Is that what you mean?

A:

Yes, Sir, because the woman was smaller than me. (Witness demonstrating to the Court bringing her arm at her
breast level.)

Q:

So because AAA was weakened, she fell down, but not necessarily that she was unconscious, because you
have no knowledge whether she was unconscious, because you were far away. Thirty (30) meters away from
the place where AAA fell down?

A:

I knew it that she was then unconscious because she was immobilized. She was not moving. And I presumed
that the water of the coconut fruit which she drank was still within her throat (witness demonstrated to the
Court by bringing her both arms upward and she even tilted and moved her back towards the bench.)

Q:

Do you agree with me, Ms. Witness, that since you were far apart, you have no personal knowledge whether
she was unconscious or not?

A: She was unconscious, Sir.

Q:

How come that you have that personal knowledge? And why are you sure that she fainted on that particular
incident?

A:

She was motionless while Zoilo Magallanes was then stepping on both legs of AAA and pushing her to the
ground, pinning her down to the ground.

... ... ...

ATTY. BORGUETA

Q: After you have seen that Zoilo Magallanes was pushing down AAA, what did Zoilo Magallanes do next?

A: He removed the pants of AAA, Sir.

Q: So therefore AAA was wearing maong long pants?

A: No, sir, it was a pair of jogging pants.
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Q: How about Zoilo Magallanes, after that, what did Zoilo Magallanes do?

A: He also removed his maong short pants.

Q:

So that is what you have seen that Zoilo Magallanes removed the pants of AAA, as well as he removed his
pants?

A: Yes, Sir.

Q: And that's all you have seen as regards to that particular situation?

A: Zoilo Magallanes lay on top of her and performed the pumping motion.

Q: That's all what you have seen as regards that pumping situation?

A: Until the time when he cut the throat of the victim, Sir.

Q:

So therefore those were the only things that you have seen? You have seen that Zoilo Magallanes has removed
the panty of AAA?

... ... ...

COURT

Let the witness clarify. The Court will ask the question on that.

Q: Did you see the accused take off the panty of AAA, aside from the jogging pants?

A:

I only saw the taking off of the jogging pants. I am not sure whether the panties were taken off because AAA
was already covered by himself.

Q: Did you also see the accused taking off his entire underwear?

A: Everything was removed when he removed his short pants. Nothing was left on his body.

Q: So he was entirely naked?

A: Yes, Your Honor.

COURT

Proceed.

ATTY. BORGUETA

Q:

Have you seen the sex organ of Zoilo Magallanes since he was already totally naked? Did you see the male
organ of Zoilo Magallanes out in the open?

A:

No, sir, I only saw his buttocks because his back was towards me. (Witness demonstrated to the Court by
standing up and ducking as is she was removing something from her body.)
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Q: how long did it take Zoilo Magallanes to do the sexual thing against the victim, AAA?

A: That was for a short moment, for about six or ten minutes.

Q: From then on, he dragged the body of AAA to what place, Mrs. Witness?

A: He dragged the body of AAA towards her house.

Q: To what particular portion, grassy portion or there were a lot of trees standing there?

A: To the place where the eggplants were situated, as tall as my hips. (Witness again demonstrated to the
Court.)

Q:

So is that what you are trying to say, Ms. Witness, that he dragged the body of AAA to that portion where the
eggplants were located?

A: Yes, Sir.

Q: So what then do you think was the position of Zoilo Magallanes in dragging AAA to that particular place?

A:

He tried to hide the body of the victim, Sir. (Witness demonstrated by standing up and making gestures using
her left hand as the side where the eggplants are.) To the right is the place where the body of AAA was situated
and to the left is her house.

Q: And all these things took place in broad daylight, early morning? Is that what you are trying to impress, Ms.
Witness?

A: Yes, Sir.

Q:

When all these things were happening, did you ever attempt to call the attention of Zoilo, perhaps by telling
him not to proceed with his evil acts?

A:

I was afraid of him, Sir. Because if I will tell him to refrain from doing something, he might go to the house
and threaten to kill us.

Q:

So you are trying to say, Ms. Witness, that you did nothing , perhaps to call the attention of Zoilo Magallanes
that someone was looking for him and perhaps to prevent also the things to happen?

A:

No, Sir, because he was armed with a scythe. I was frightened and scared.[19] (Emphasis supplied)

Indeed, there is nothing in her testimony that would suggest that xxxxxwas merely fabricating tales or
embellishing her story to implicate the appellant. The flaws, if any, refer only to minor or inconsequential details
which do not affect her credibility or the veracity of her declarations. We cannot imagine how xxxxxwas able to
give a consistent and categorical narrative of how the crime was perpetrated if she did not see the actual incident
herself.
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It is axiomatic that a witness who testifies in a categorical, straightforward, spontaneous and frank manner and
remains consistent on cross-examination is a credible witness.[20]

Moreover, there is no showing of any improper motive on the part of xxxxxxx to testify falsely against the
appellant or to implicate him falsely in the commission of so heinous a crime. The logical conclusion, then, is that
no such improper motive exists and that her testimony is worthy of full faith and credence.[21]

Quite unfortunately for appellant, we see no justification to reverse the trial court's appreciation of the testimony
of xxxxx. The trial court's assessment of the credibility of xxxxx, finding her testimony to be "a positive,
straightforward, and natural narration of facts",[22] deserves our highest respect.

Contrary to appellant's protestations, the fact of rape was convincingly proved by the testimony of xxxxxand the
physical evidence. xxxxx testified that she saw appellant took off the victim's jogging pants, then his own maong
short pants, leaving him entirely naked.[23] she saw appellant lay on top of the victim and the bare buttocks of
appellant doing the pumping motion on the victim for about six to ten minutes.[24]

Dr. Delmonte, who conducted the autopsy on AAA's body, confirmed that AAA's sex organ had been penetrated
by a penis.[25] He stated that the "whitish discharge" found on the external genitalia of AAA was
spermatozoa.[26] Upon cross-examination, he explained that the owner of the sperm cells found in AAA's
genitalia could be the person who had the "most recent contact" with her.[27] xxxxx saw appellant rape AAA just
before she was killed.

Furthermore, the findings of the medical examination and report reveal injuries or circumstances supportive of
sexual assault which strengthen the testimony of xxxxx that AAA was raped before she was killed. A witness'
testimony which is corroborated by the medico-legal report is credible.[28]

Appellant insists that xxxxxis not a credible witness because the fact that she was profusely bleeding while
menstruating at that time, and thus, could not leave her home due to excruciating pain, militates against her
capacity for telling the truth for it is amazing that despite the agony she was going through, she was still able to
visually focus on what was going on outside. Also, he faults her for two reasons: (a) she never helped AAA and
(b) she never went to the place where AAA was dragged despite opportunity to do the same.

Appellant is grasping at straws. The fact that xxxxx was having her menstrual period at the time of the incident
does not affect her credibility as a witness. As she clearly clarified on the witness stand, her physical discomfort
did not prevent her from being a keen observer to the gruesome acts perpetuated by appellant upon AAA. She had
likewise sufficiently explained that while she may have had opportunity to stop appellant and help the victim, her
physical discomfort and, more importantly, the fear of death for herself and her two young children, if appellant
knew that she was witnessing what he was doing to AAA, prevented her from trying to rescue AAA by at least
making known her presence to appellant. Besides, the fact that xxxxx did not think of going near the body of
AAA after appellant had left her does not render her testimony incredible. It should be remembered that different
people react differently to an unusual event and there is no standard of behavior when a person becomes a witness
to something so shocking or gruesome as rape with homicide especially if the assailant is near.[29] The sight of
the killing must have unnerved xxxxx and her reluctance to get involved while the crime is being committed is not
an unnatural reaction of some individuals.[30]

We agree with appellant that the testimony of xxxxx to the effect that Benjie, the son of the appellant, said to him
that his father had raped AAA, should not have been considered by the trial court at all. The alleged utterance of
Benjie is indeed hearsay and lacks probative value because Benjie was never presented in court. It is of no
moment that no timely objection was raised during the trial in the face of such evidence.[31] A conviction can
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never be rooted thereon because it is not grounded on the personal knowledge of the witness[32] but on the
knowledge of some other person who was not cross-examined on the witness stand.[33]

Nevertheless, as we have found earlier, appellant's guilt was proven by xxxxx's positive and categorical
testimony, buttressed by the physical evidence. It is for this reason that appellant's defense of denial and alibi
must fail. Absent any showing of ill motive on the part of the eyewitness testifying on the matter, a categorical,
consistent and positive identification of the accused prevails over denial and alibi.[34]

Moreover, appellant's alibi is weak since he failed to establish that he could not be at the vicinity of the locus
criminis when the rape and killing took place. For the defense of alibi to prosper, the requirements of time and
place must be strictly met. The accused must not only prove his presence at another place at the time of the
commission of the offense but he must also demonstrate that it would be impossible for him to be at the scene of
the crime when it was committed.[35]

Thus, between the positive identification made by xxxxx and the bare denial and alibi of appellant, there is
scarcely any serious doubt but that decisive weight must be given to the positive testimony of xxxxx.

Appellant is found guilty beyond reasonable doubt of the complex crime of rape with homicide, defined and
penalized under Article 335 of the Revised Penal Code, as amended by Republic Act No. 7659, viz.:

Art. 335. When and how rape is committed. - Rape is committed by having carnal knowledge of a woman
under any of the following circumstances:

- ... ... ...

- When the woman is deprived of reason or other wise unconscious; and

- ... ... ...

... ... ...
When by reason or on occasion of the rape, a homicide is committed, the penalty shall be death.

... ... ...
It having been established beyond any shadow of a doubt that appellant raped AAA and killed her on the occasion
of the rape, the mandatory penalty of death is inescapable.

Three (3) members of the Court, although maintaining their adherence to the separate opinions expressed in
People vs. Echegaray[36] that R.A. No. 7659, insofar as it prescribes the penalty of death, is unconstitutional,
nevertheless submit to the ruling of the majority that the law is constitutional and that the death penalty should
accordingly be imposed.

With regard to the civil indemnity, the trial court erred in awarding P50,000.00 only. We rule that the heirs of the
victim of rape with homicide should be awarded the amount of P100,000.00. Current judicial policy has
authorized the mandatory award of P50,000.00 in case of death, and P50,000.00 upon the finding of the fact of
rape.[37] Thus, if homicide is committed by reason or on the occasion of the rape, indemnity in the amount of
P100,000.00 is fully justified and properly commensurate with the seriousness of the said complex crime.

As to moral damages, the Court deems it just and reasonable that in cases of rape with homicide, the heirs of the
victim should be awarded the amount of P75,000.00.

No actual damages were awarded by the trial court since the prosecution failed to prove any amount thereof. To
be entitled to such damages, it is necessary to prove the actual amount of loss with a reasonable degree of
certainty, premised upon competent proof and on the best evidence obtainable to the injured party.[38] However,
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in accordance with our recent ruling in the case of People vs. Abrazaldo,[39] we hereby grant temperate damages
in the amount of P25,000.00 on the ground that it was reasonable to expect that the family of the victim incurred
expenses for the coffin, burial and food during the wake.[40]

WHEREFORE, the Decision, dated October 15, 1998, of the Regional Trial Court of Ormoc City (Branch 35) in
Criminal Case No. 4728-0 finding accused Zoilo Magallanes guilty beyond reasonable doubt of rape with
homicide and imposing upon him the DEATH PENALTY is AFFIRMED with MODIFICATION that he is
ordered to pay the heirs of AAA, the amount of One Hundred Thousand Pesos (P100,000.00) as civil indemnity in
addition to Seventy Five Thousand Pesos (P75,000.00) as moral damages and Twenty Five Thousand Pesos
(P25,000.00) as temperate damages.

Upon the finality of this decision, and pursuant to Article 83 of the Revised Penal Code, as amended by Section
25 of Republic Act No. 7659, let the records of this case be forwarded to the Office of the President for possible
exercise of the pardoning power.

SO ORDERED.

Davide, Jr., C.J., Bellosillo, Puno, Vitug, Panganiban, Quisumbing, Ynares-Santiago, Sandoval-Gutierrez, Carpio,
Austria-Martinez, Callejo, Sr., Azcuna, and Tinga, JJ., concur.
Corona, and Carpio-Morales, JJ., on leave.
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