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BARRERA, J.:

This is a petition for a writ of certiorari to review and set aside the decision of the Court of Appeals (in CA G. R.
No. 21313-R), promulgated on January 18, 1958. The records disclose that on May 2, 1956, petitioner Gonrada
Liwanag, assisted by her husband, Antonio Tantay, brought an action for ejectment against respondent Felix
Castillo in the Justice of the Peace Court of Mandaluyong, Rizal. Not being satisfied with the decision of said
court upholding defendants defenses and counter- claims, petitioner appealed to the Court of First Instance of
Rizal.

In due time, notices of appeal were sent by registered mail by the Clerk of the Court of First Instance in
accordance with Section 7, Rule 40 of the Rules of Court. Respondent having failed to answer within the
reglementary period, upon ex-parte motion of petitioner, the Court of First Instance, on May 18, 1957, entered an
order of default and thereafter, received petitioner's evidence on the merits. On June 7, 1957, a decision against
respondent was rendered. Upon receipt of copy of the decision on June 27, 1957, counsel for respondent learned
for the first time of the appeal taken by petitioner and made inquiry and discovered that the notice of appeal sent
by registered mail was received by his clerk on April 25, 1957, who had lost it during his absence from office due
to illness.

On July 1, 1957, respondent filed a motion, accompanied with an affidavit of said receiving clerk attesting to the
loss of said registered mail containing the notice of appeal and his illness, praying that the order of default of May
18, 1957, be lifted, and the decision rendered on June 7 be set aside, which motion was denied by the court on
July 15 for lack of sufficient affidavit of merit. Thereafter, petitioner filed a motion for execution.

On July 27, 1957, at the hearing of petitioner's motion for execution, respondent asked for and was granted
extension up to July 30,1957, within which to file his answer to said motion and a motion for reconsideration.

On July 30, 1957, respondent filed a motion for reconsideration and answer to the motion for execution attaching
thereto an affidavit of merits specifying the defenses upon which he relies to oppose petitioner's complaint.
Counsel for respondent, apparently in obedience to the order of the court that upon the filing of said motion and
answer, "the incidents in the case shall be considered submitted for resolution" instead of setting the motion for
hearing, appended a note stating "The foregoing are respectfully submitted without oral argument." On August 30,
1957, the lower court, however, refused to consider the motion on the ground that it was not filed in compliance
with the provisions of Section 5, Rule 26 of the Rules of Court. Declaring the decision as final and executory, the
court ordered the execution hereof and the corresponding writ was issued on September 3, 1957.
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On petition of the respondent, upon the facts above narrated, the Court of Appeals, in its decision of January 18,
1958, granted a writ of certiorari, stating:

"In the light of the foregoing facts, particularly the honest mistake and/or excusable negligence of the receiving
clerk of petitioner's (respondent herein) counsel, who lost the registered letter containing the 'notice of
appealed case' when he fell sick with flu, under ordinary circumstances, the remedy of petitioner (respondent)
who claims now that he has been deprived of his day in court is to file a petition with the trial court praying
that the decision and orders complained of be set aside. This is the rule as stated in Section 2 of Rule 33, Rules
of Court. Nevertheless, considering that in the instant case a writ of execution was already issued and may be
in the process of being carried out, we maintain that the relief provided for by said Rule 88 of the Rules of
Court cannot ' be adequate and for that reason we hold that the rule should be relaxed in the interest of justice.
That is to say, although as a general rule certiorari does not lie where there is another remedy provided or,
nevertheless, the rule should be relaxed in the interest of justice where, as in the instant case, respondent Judge
(petitioner herein) had already issued an order of execution. (Saludes vs. Pajarillo, et al., 78 Phil. 754
Woodcraft Works, Ltd. vs. Moscoso, 92 Phil., 1021). To hold otherwise, petitioner's (respondent) right to have
his day in court would be illusory.

WHEREFORE, the petition for a writ of certiorari is hereby granted, the orders and decision of respondent
Judge (petitioner) complained of are hereby set aside, and said respondent Judge (petitioner) is hereby directed
to allow petitioner (respondent) to file his answer to the complaint and to resume thereafter the trial of the case
so as to enable petitioner (respondent) to present his evidence in support of his defense. Without cost." (Italics
supplied.)

Petitioner now comes to this Court and claims that in granting the writ of certiorari prayed for by respondent, the
Court of Appeals acted with grave abuse of discretion.

We do not agree. By "grave abuse of discretion" is meant such capricious and whimsical exercise of judgment as
is equivalent to lack of jurisdiction. (Abad Santos vs. Province of Tarlac, 67 Phil.,. 480; Tan vs. People, 88 Phil.,
609; Rueda vs. Court of Agrarian Relations, supra, p. 300). It has been held that abuse of discretion alone is not
sufficient to warrant the issuance of the writ, but that the abuse must be so grave, as where the power is exercised
in an arbitrary or despotic manner by reason of passion, prejudice or personal hostility, and it must be so patent
and gross as to amount to an evasion of positive duty or to a virtual refusal to perform a duty enjoined or to act at
all, in contemplation of law. (Tavera-Luna, Inc. vs. Nable, 67 Phil., 340; Alafriz vs. Nable, 72 Phil., 278.)

In the case at bar, it appears that upon receipt on June 27, 1957, of the decision rendered on default, counsel for
defendant-respondent seasonably filed a motion to set aside first, the order declaring him in default, and second,
the decision on the merits. True it is that said motion was denied for lack of the required affidavit of merit; but on
July 27, 1957, on the occasion of the hearing of petitioner's motion for the issuance of a writ of execution. the
lower court granted respondent up to July 30 to file his opposition to the motion as well as a motion for
reconsideration of the denial of his motion to set aside, with the statement in the order of the court that "after
which time the incidents in the case shall be considered submitted for resolution". Counsel for respondent duly
filed one single pleading on July 30, entitled "Motion for Reconsideration and Answer to Plaintiff's Motion for
Execution", accompanied by an affidavit of merit specifying the grounds relied upon as specific defenses against
the complaint for ejectment. Respondent's counsel, instead of setting this pleading for hearing, merely appended a
note to this effect: "The foregoing are respectfully submitted without oral argument", for the reason, the
respondent contends, that it was superfluous to set the same for hearing as the incident had been taken up and
argued previously on three occasions: on July 3, 1957, when his motion to set aside both the order of default and
the decision was first discussed; on July 13, the second hearing of the same motion; and on July 27, when
petitioner's motion for execution and respondent's opposition were taken up, and furthermore, in view of the order
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of the court that "after which time (July 30) the incidents in the case shall be considered submitted for resolution."
This pleading upon representation of petitioner was not considered and was merely ordered filed without action,
on August 30, 1957, on the ground that it was merely a piece of paper which cannot be considered by the court
under the doctrine of Manakil vs. Revilla,[1] and forthwith an order for execution of the judgment was issued.

Under the circumstances, the pleading submitted by respondent's counsel on July 30, 1957, is in substantial
compliance with the order of the court of July 27th and the Court of Appeals, for from acting with grave abuse of
discretion, acted properly in granting the writ prayed for by respondent considering the fact that the lower court
had already issued a writ of execution which was probably in the process of being carried out, making inadequate
an appeal or the relief provided under Rule 38 of the Rules of Court. The action is in line with the doctrines
enunciated by this Court in the cases of Saludes vs. Pajarillo, et al. (78 Phil, 754) and Woodcraft Works, Ltd. vs.
Moscoso, et al. (92 Phil., 1021 to the effect that while as a rule, certiorari does not lie when there is appeal, the
rule may be related where, as in the instant case, a writ of execution had already been issued and is in the process
of being carried out. Needless to say, the underlying reason for this doctrine is to give a party litigant his day in
court and an opportunity to be heard.

Wherefore, the decision of the Court of Appeals is hereby affirmed, and the petition for certiorari dismissed, with
costs against the petitioner Conrada Liwanag. It is so ordered.

Paras, C. J., Bengzon, Padilla, Montemayor, Bautista Angelo, Concepcion, Endencia, and Gutierrez David, JJ.,
concur.

[1] 2 Phil., 81.
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