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QUISUMBING, J.:

Subject of this appeal, which we find meritorious, is the judgment[1] dated August 21, 1997, of the Regional Trial
Court, Branch 18, Pagadian City, convicting Lucio Alberto of the specia complex crime of robbery with
homicide, allegedly committed as follows:

That on or about the 18th day of October 1993 at about 7:30 0’ clock in the evening at Barangay Gandiangan,
Municipality of Imelda, Province of Zamboanga del Sur, Philippines, and within the jurisdiction of this
Honorable Court, the above-named accused with intent to gain and by means of violence did then and there
willfully, unlawfully, and feloniously take and rob one Teresa[2] Semic of cash money and by reason and on
the occasion of said robbery, the above-named accused did then and there willfully, unlawfully, and
feloniously attack, assault and stab said Teresa Semic thereby inflicting upon the latter mortal wounds which
caused her death immediately thereafter.[3]

During his arraignment, appellant entered a plea of not guilty. Trial on the merits then followed.

The prosecution presented as its first withess VIRGILIO ALAP-AP, barangay captain of Barangay Israel, Imelda,
Zamboanga del Sur. He testified that on the morning of October 19, 1993, he was informed by members of his
Bantay Bayan that there was a killing at Barangay Gandiangan. He was also informed of the suspicious acts of
Lucio Alberto, who would take out his bag from a sack whenever there was no one around but would place it back
when people were around. On the basis of this information, he brought Lucio Alberto and Titing Medel to the
house of the barangay captain of Barangay Gandiangan, where they were investigated. He was informed by Titing
Medel that the slippers which were recovered near the body of Teresa Semic used to belong to him before he
exchanged it for a necklace from Alberto by way of barter. Alap-ap then accompanied Alberto to the PNP Police
station of Imelda where he was turned over to SPO1 Francisco dela Cruz. He alleged that he was present when the
police conducted a physical examination on Alberto. They discovered blood-stained currency bills amounting to a
total of P950, believed to be stolen from the victim.[4]

JOEL MEDEL @ TITING followed on the witness stand. He testified that on October 18, 1993, he saw appellant
Lucio Alberto outside the store of Teresa“Isang” Semic. Appellant stayed behind, said the witness, when he went
home at around 6:00 P.M. He was at the house of the barangay captain of Gandiangan when he found out that
Aling “Isang” was already dead. He stated that the slippers found near the body of Aling “Isang” were originally
his, but he bartered them to Alberto for a necklace. He was present when the police recovered severa bloodied
billsin the amount of P950 from the shoes of appellant Lucio Alberto.[5]

SPO1 FRANCISCO DELA CRUZ testified that he was in his house in the evening of October 18, 1993 when he
received a report that there was a killing in Barangay Gandiangan. He immediately went to the place of the
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incident and saw below the stairway of her kitchen outside her house the body of Teresa covered in her own
blood. He saw a pair of dlippers about three meters away from the body. He brought the slippers to their station.
The following day, October 19, 1993, he went back to Barangay Gandiangan, talked with the barangay captain,
and arrested appellant on the request of the barangay captain. Upon reaching the police station, he asked appellant
to open the bag which he brought with him. Inside was a pair of short pants with bloodstain near the zipper, a
bandana, and a medallion necklace. He then asked appellant to take off his shoes wherein an envelope was found
containing P950 in different blood-stained denominations. Three days later, he also recovered a knife from a
certain Payna. Witness Dela Cruz admitted that he was not sure whether the dlippers he recovered really belonged
to the person who killed Teresa.[6]

On June 26, 1996, the trial court issued an order dismissing the case for failure of the prosecution to submit its
formal offer of exhibits. The said order was lifted after the prosecution filed a motion for reconsideration on July
1, 1996. Thereafter, the prosecution continued to present its evidence.

ATTY. PACIFICO T. CIMAFRANCA, of the Public Attorney’s Office (PAO), testified that he assisted appellant
at the time he executed his extrgjudicial confession[7] on January 14, 1994. He identified said extrgjudicial
confession[8] which was placed into the record of the trial by the court.

The last witness for the prosecution, ERNESTO PAY NA, testified that he was informed of the death of his aunt,
Santiaga Theresa[9] at around 7:00 P.M. of October 18, 1993. He saw the body of his aunt at the balcony near the
stairs of her kitchen. He also saw a pair of slippers about one meter from the body of the victim.[10]

On March 26, 1997, the defense orally asked for leave to file demurrer to evidence. On April 25, 1997, the
demurrer was filed but it was denied on May 13, 1997. On June 25, 1997, the trial court issued an order declaring
that the accused should be deemed to have waived his right to present evidence for the defense, and that the case
be considered submitted for decision.

On August 21, 1997, the trial court promulgated its judgment, the dispositive portion of which reads:

WHEREFORE, judgment is hereby rendered finding the accused guilty beyond reasonable doubt. He is hereby
sentence (sic) to the penalty of reclusion perpetua to death and to pay the private offended party as indemnity
the sum of P50,000.00, without subsidiary imprisonment in case of insolvency.

SO ORDERED.[11]

Hence, this appeal. In his brief, appellant assigns the following as errors:
|

THE TRIAL COURT GRAVELY ERRED IN REINSTATING THE CASE AFTER JUNE 26, 1996 AFTER
IT HAS DISMISSED THE CASE FOR INSUFFICIENCY OF EVIDENCE FOR FAILURE OF THE STATE
TO SUBMIT ITS FORMAL OFFER OF EXHIBITS FOR ALMOST A YEAR WHEN REQUIRED TO BY
THE TRIAL COURT OVER THE OPPOSITION/OBJECTION OF THE ACCUSED AS THE SAME HAD
PLACED THE ACCUSED IN DOUBLE JEOPARDY FOR THE SAME OFFENSE.

THE TRIAL COURT GRAVELY ERRED IN RENDERING JUDGMENT FINDING THE ACCUSED
GUILTY BEYOND REASONABLE DOUBT.[12]

Appellant contends that he was placed in double jeopardy when the trial court reconsidered its order dismissing
the case against him. More importantly, he contends that without the extrgudicial confession placed on
record,[ 13] the evidence of the prosecution would not be able to meet the needed quantum of proof to establish his
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guilt. He assails said extrajudicial confession on the ground that it was not duly established that it was he who
signed it. He also argues that at the time said confession was executed, he was not assisted by a competent counsel
of hischoice.[14]

The Office of the Solicitor General, for the appellee, counters that there was no violation of the right of appellant
not to be placed in double jeopardy. The OSG argues that the order of the trial court dismissing the case was
illegal and void for being issued with abuse of discretion. The trial court did not afford any opportunity to the
prosecution to be heard before it decided to dismiss the case, contrary to Section 15, Rule 119 of the Revised
Rules of Court.[15] It did not even consider that even without the said formal offer of exhibits, the prosecution
could still prove its case on the basis of the testimonial evidence alone. Being void, the said order cannot have the
effect of terminating the trial and, hence, cannot serve as basis for the claim of double jeopardy.

On the claim of the defense that the needed quantum of proof to convict appellant has not been met, the OSG
maintains that appellant’s extrgjudicial confession and the other pieces of evidence presented by the prosecution
are more than enough to convict appellant.

However, the OSG recommends that the appellant should be convicted of two distinct crimes of homicide and
theft, not robbery with homicide, because from the tenor of the extrgjudicial confession, it was clear that the
appellant intended to kill the victim and that the taking of the P950.00 was a mere afterthought.[16]

The pertinent issues for resolution in this case are: (1) whether or not appellant was placed in double jeopardy
when the trial court reconsidered its order dismissing the case; (2) whether or not the extragjudicial confession was
admissible against appellant; and (3) whether or not the guilt of appellant has been proved beyond reasonable
doubt.

The three requisites before double jeopardy can be invoked are: (1) the first jeopardy must have attached prior to
the second; (2) the first jeopardy must have been validly terminated; and (3) the second jeopardy must be for the
same offense as that in the first, or the second offense includes or is necessarily included in the offense charged in
the first information, or is an attempt to commit the same or is a frustration thereof.[17] Asto the first jeopardy, it
only arises (1) upon avalid indictment; (2) before a competent court; (3) after arraignment; (4) when avalid plea
has been entered; and (5) when the defendant was acquitted, convicted, or the case was dismissed.

In our view, it is clear that no double jeopardy has attached in this case. We agree with the Solicitor General that
the dismissal order made by the trial court was not valid and cannot be used as basis for a claim of double
jeopardy. The said right cannot be grounded on an error of law. As held in People vs. Navarro: [18]

The State is entitled to due process in criminal cases, that is, it must be given the opportunity to present its
evidence in support of the charge. The Court has always accorded this right to the prosecution, and where the
right had been denied, had promptly annulled the offending court action. We have heretofore held that a purely
capricious dismissal of an information deprives the State of fair opportunity to prosecute and convict; it denies
the prosecution its day in court. For this reason, it is a dismissal (in reality an acquittal) without due process,
and, therefore, null and void. Such dismissal is invaid for lack of a fundamental prerequisite, that is, due
process, and, consequently, will not constitute a proper basis for the claim of double jeopardy...

We agree with the OSG’ s contention that the trial court exceeded its authority when it dismissed the case without
giving the prosecution a right to be heard, hence there was a violation of due process. Further, the failure of the
prosecution to offer its exhibits is not a ground to dismiss the case. Even without any documentary exhibits, the
prosecution could still prove its case through the testimonies of its witnesses. Thus, we find that when the trial
court reconsidered its order of dismissal, it merely corrected itself.

On the second and third issues, appellant asks this Court to disregard the extrajudicial confession which he had
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alegedly executed before and with the assistance of Atty. Cimafranca, but which confession he denies. If
disregarded, he claims that the prosecution’s evidence would not be sufficient to warrant a conviction beyond
reasonabl e doubt.

A counsel-assisted and voluntary confession is sufficient to establish the guilt of the accused especialy when it is
corroborated on material points by the prosecution witnesses.[19] However, it is essential that the person making
the confession must be assisted by a “competent” counsel. The meaning and standards of a “competent counsel”
were explained in People vs. Deniega] 20] asfollows:

...[T]he lawyer called to be present during such investigation should be as far as reasonably possible, the
choice of the individual undergoing questioning. If the lawyer were one furnished in the accused’ s behalf, it is
important that he should be competent and independent, i.e., that he is willing to fully safeguard the
congtitutional rights of the accused, as distinguished from one who would be merely be giving a routine,
peremptory and meaningless recital of the individual’s congtitutional rights. In People vs. Basay,[21] this
Court stressed that an accused’ s right to be informed of the right to remain silent and to counsel ‘ contemplates
the transmission of meaningful information rather than just the ceremonial and perfunctory recitation of an
abstract constitutional principle.’

Ideally therefore, a lawyer engaged for an individual facing custodial investigation (if the latter could not
afford one) ‘should be engaged by the accused (himself), or by the latter’'s relative or person authorized by

him to engage an attorney or by the court, upon proper petition of the accused or person authorized by the
accused to file such petition.” Lawyers engaged by the police, whatever testimonials are given as proof of their
probity and supposed independence, are generally suspect, as in many areas, the relationship between lawyers
and law enforcement authorities can be symbiatic.

...The competent or independent lawyer so engaged should be present from the beginning to end, i.e., at al
stages of the interview, counseling or advising caution reasonably at every turn of the investigation, and
stopping the interrogation once in a while either to give advice to the accused that he may either continue,
choose to remain silent or terminate the interview.

On this score, we are constrained to hold that the standards of “competent counsel” elucidated in Deniega were
not met in this case. In the first place, it is clear that the appellant was not given the option to choose his own
lawyer. On its face, the preliminary statement in the extrgjudicial confession[22] executed on January 14, 1994,
bears this out:

EXTRA-JUDICIAL CONFESSION OF LUCIO ALBERTO ASSISTED BY ATTY. PACIFICO T.
CIMAFRANCA, THISJANUARY 14, 1994 AT PAGADIAN CITY, PHILIPPINES.

Preliminary Statement — | am informing you that you are under investigation in connection to (sic) the killing
of one Teresa Semic, do you need the assistance of alawyer.

ANSWER: yes.

Additional preliminary statement — Atty. Pacifico T. Cimafranca, is a Lawyer of the Public Assistance Office,
do you need hislegal servicesto assist you.

ANSWER: Yes.
(SGD.) Lucio Alberto

The appellant was not asked whether he wishes and can afford to retain his own lawyer. He was just told that
Atty. Cimafranca was a lawyer and asked whether he needs his services. He was not made aware that he could
choose his own lawyer other than those assigned by the police or the prosecutor. To all intents and purposes, Atty.
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Cimafranca can be described as a lawyer engaged by the police since PAO lawyers are generally assigned to
police stations and prosecutor’s offices as part of their regular duties. As such, it cannot be denied that the
relationship of Atty. Cimafranca with the police and the prosecutor could be symbiotic. In fact, we take note that
the office of Atty. Cimafranca was even located at the provincial capitol where he was at the beck and call of the
Provincia Prosecutor.

Aside from this, we are not satisfied that Atty. Cimafranca dutifully and faithfully assisted appellant during the
course of the investigation. Thisis clear from his testimony in court, to wit:

Q: Whilein the course of taking confession you did not even give advice to Lucio Alberto when not to answer
the question and when to answer the question propounded?

A: | did not give him anymore further advice before taking down the confession into writing because | have
already warned the accused of the consequences of his confession.

Q: You did not advice Lucio Alberto?

A: No, | have warned the accused.

Q: You did not tell the accused which question are incriminating to him?
A: No more.[23]

It is clear from the above that Atty. Cimafranca was merely satisfied in just warning appellant of the
consequences of his confession. He did not take an active part during the actual taking of said confession. Further,
it was evident that Atty. Cimafranca did not give appellant a complete picture of what may befall him once he
executed the confession:

Q: Did you tell him that the penalty impose (sic) would be death penalty?
A: | cannot remember unlessit isincluded there in the affidavit.[24]

In our view, the assistance rendered by Atty. Cimafranca during the custodial investigation failed to meet the
exacting tests laid down in People vs. Deniega, supra. Thus, we must conclude that the so-called extrgjudicia
confession of appellant isinadmissible as evidence for the prosecution.

Moreover, we find that the prosecution did not even take any effort to establish that the person who executed the
said confession was the appellant. Atty. Cimafranca was not made to identify appellant in court. Nor were the
signatures or initials therein identified as appellant’s own.

Without said confession, the prosecution’s evidence is weak. It is insufficient to sustain the conviction of
appellant.

First, the ownership of the slippers found near the body of the victim was not sufficiently established. The
prosecution’s evidence seems to indicate that the owner of the dlippers was Joel Medel and not appellant. Medel

testified that he bartered the slippers for a necklace. However, he was not able to satisfactorily explain why the
necklace was dtill in the possession of appellant and not with him at the time the former was apprehended.
Second, even the money allegedly found in the possession of appellant was not established by the prosecution as
belonging to the victim. Third, the blood allegedly found on the money and the shorts of appellant was not
examined so that a comparison with the victim’'s blood could be made. Fourth, the prosecution also failed to
establish the time and cause of death of Teresa Semic. All in all, the prosecution miserably failed to overcome the
presumption of innocence in favor of appellant.

The fact that appellant was not able to use his turn to present evidence in his defense and rebut the prosecution’s
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evidence should not be the sole determinant of his guilt. Moreover, whether the accused decided to present
evidence on his behalf or not, the burden of the prosecution to prove its case remains. Among the fundamental
rights of an accused under the Bill of Rights is to be presumed innocent until the contrary is proved, and to
overcome the presumption, the prosecution must establish his guilt with proof beyond reasonable doubt.[25] Even
if the accused should choose to remain silent, if the prosecution failed in discharging its burden, then it is not only
the accused’s right to be freed; it is, even more, the court’s constitutional duty to acquit him.[26] Where it was
not properly and sufficiently established beyond reasonable doubt that appellant was the one who killed the
victim, asin this case, his conviction could not be lawfully sustained. His appea should be considered favorably,
and his conviction annulled. Appellant should be freed forthwith.

WHEREFORE, the assailed decision of the Regional Trial Court of Pagadian City, Branch 18, is hereby
REVERSED AND SET ASIDE. Appellant LUCIO ALBERTO is ACQUITTED on the ground of insufficiency of
evidence to prove his guilt beyond reasonable doubt. His immediate release from New Bilibid Prison is hereby
ordered, unless there is another lawful cause for his continued detention. The Director of the Bureau of
Corrections, Muntinlupa City, is directed to report compliance with this order within five (5) days from notice.

SO ORDERED.

Bellosillo, (Acting CJ), (Chairman), Mendoza and Corona, JJ., concur.
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