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PADILLA, J.:

On 26 April 1957, an action was brought in the Court of First Instance of Occidental Negros by the plaintiffs to
annul the sale made by Agustin Jocson to the defendant of one-half of lot No. 555-B, Himamaylan Cadastre. The
plaintiffs allege that they are the legitimate children and heirs of the late Agueda Torres who since 1915 lived
with Agustin Jocson as husband and wife without benefit of clergy; that by the thrift of Agueda both were able to
acquirein 1931 the parcel of land, recovery of title to half of which is sought by them (the plaintiffs); that Agustin
Jocson and Agueda Torres were joined in lawful wedlock in 1934; that soon thereafter in the same year Agueda
Torres died; that in 1935 Agustin Jocson sold the parcel of land to the defendant who had knowledge of the fact
that the late Agueda Torres had left children and descendants. Their prayer is for a declaration that lot No. 555-B,
Himamaylan Cadastre, is conjugal and that the sale of one-half thereof by Agustin Jocson to the defendant is null
and void; for an order to the Registrar of Deeds in and for the province of Occidental Negros to cancel transfer
Certificate of Title No. 2503 in the name of the defendant and to issue in lieu thereof another in the name of the
defendant as owner of an undivided half and of the plaintiffs as owners of the other undivided half; for delivery of
possession and products of the undivided half of the lot to them (the plaintiffs); for payment of costs and for other
just and equitable relief.

On 25 May 1957 amotion for the dismissal of the complaint was filed on lack of cause of action and the fact that
the action is barred by the statute of limitations.

On 11 June 1957 attorney Pitt E. Vasgquez entered his appearance as counsel for the plaintiff, but attorney Jose M.
Presquito who had filed the complaint did not withdraw his appearance and continued as attorney of record for the
plaintiffs.

On 21 June 1957 the Court dismissed the complaint on the ground that the action is barred by the statute of
limitations.

A motion for reconsideration of the order of dismissal filed on 26 June 1957 was denied on 1 July 1957. A second
motion for reconsideration and new trial filed on 15 July 1957 with leave of court was denied on 20 July 1957. A
third motion for reconsideration filed on 25 July 1957 was likewise denied on 3 August 1957.

A petition for relief filed on 14 August 1957 was also denied on 17 August 1957, from which the plaintiffs have
appealed.

In their petition for relief the appellants relied upon an affidavit of Juliano Excija, their attorney-in-fact, attached
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to the petition, to show excusable mistake and negligence which prevented them from appealing the order of
dismissal. The excusable mistake and negligence are made to consist of the failure of attorney Jose M. Presquito,
upon whom the appellee's counsel served a copy of the motion to dismiss, to file an objection to the mation to
dismiss and to appear at the hearing thereof, because his professional services had been terminated before the
filing of the motion to dismiss; of the failure of attorney Pitt E. Vasquez, whose professional services had been
engaged, to file an objection to the motion to dismiss and to appear at the hearing thereof, because as aready
stated a copy of the motion to dismiss had been served upon attorney Jose M. Presquito and not upon him; of the
failure of the appellants attorney-in-fact in his severa attempts to communicate by long distance telephone with
attorney Pitt E. Vasguez whose law office was in Manila; and of the failure of said attorney-in-fact to receive
communication from attorney Pitt E. Vasquez. Because of these failures the appellants’ attorney-in-fact engaged
the services of the Parrefio Law Office to protect the interest of the appellants, his principals. Attorney Parrefio,
according to the affiant, found in the record of the case a second mation for reconsideration filed by attorney Pitt
E. Vasquez on 15 July 1957 which was denied; so the former filed on 25 July 1957 a third motion for
reconsideration setting it for hearing on 29 July 1957, but the hearing thereof was postponed on motion of the
appellee's counsel. This third motion for reconsideration was likewise denied on 3 August 1957. According to the
affiant had the Court denied the third motion for reconsideration on 29 July 1957, an appeal could have been
perfected because the 30-day period within which an appeal could be taken had not ended. Such is the sworn
statement of the appellants attorney-in-fact upon which they rely to show excusable mistake and negligence
which would entitle them to arelief from the order of dismissal.

The failure to file an objection to the motion to dismiss and to appear at the hearing thereof is not the reason for
the dismissal of the appellant's complaint. All the grounds for objecting to the motion for dismissal that could
have been set up were set-up and advanced in the three motions for reconsideration which were all denied. The
reason for the dismissal of the complaint is the statute of limitations that bars the action, the period of 22 years
having elapsed from the time of salein 1935 to thefiling of the complaint in 1957.

Appellants' contention that, as title to lands brought under the operation of the Torrens System or the Land
Registration Act is not subject to prescription, their action to annul the sale of half of the lot made by their father
in 1935 isimprescriptible. This would be correct if the title to the registered parcel of land in question were in the
name of Agustin Jocson and Agueda Torres. From the fact that the transfer certificate of title issued to Agustin
Jocson for the parcel of land involved in this case had been cancelled and in lieu thereof a new one was issued in
the name of the appellee, the purchaser, it may be inferred that the transfer certificate of title for the parcel of land
was in the name of the vendor Agustin Jocson alone.

The order appealed from denying the petition for relief under Rule 38 being in accordance with law is affirmed,
with costs against the appellants.

Paras, C. J., Montemayor, Bautista Angelo, Labrador, Concepcion, Reyes, J. B. L., Endencia, Barrera, and
Gutierrez David, JJ., concur.
Bengzon, J., took no part.
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