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DE LEON, JR., J.:

Before us is an appeal from the Decision[1] dated August 14, 1996 of the Regional Trial Court of Toledo City,
Branch 29, in Criminal Case No. TCS-1376 convicting herein accused-appellant Tonelo W. Sabal and his
co-accused, Armando M. Juarez, of the crime of rape, as defined and penalized under Article 335 of the Revised
Penal Code.

The antecedent facts are the following:

In the evening of September 14, 1990, private complainant Suzette Basalo, a sophomore high school student at the
Toledo National Vocational High School, attended the disco at Cambang-ug, Magdugo, Toledo City on the eve of
the town fiesta.[2] She was invited by her cousin, Yvonne Selma, as former beauty queen of Cambang-ug, who
was going to turn over her crown to the newly selected beauty queen. Yvonne asked permission from Suzette’s
parents, who granted her request. As agreed upon, they were going to spend the night at the house of Yvonne’s
grandmother which is near the disco hall.

Suzette and Yvonne arrived at Cambang-ug at around 7:00 o’clock in the evening. They ate supper in one of their
friend’s house and proceeded to the disco at past 8:00 o’clock in the evening. Suzette danced with Yvonne and
Rodolfo Coronel, her boyfriend, up to 2:30 o’clock in the morning of the following day. Rodolfo Coronel is a
senior high school student and schoolmate of Suzette.

At around 2:30 o’clock in the morning of September 15, 1990, Rodolfo and Suzette, along with Yvonne and a
certain friend, went outside the disco hall to buy ice water. After the group bought ice water, Yvonne and her
friend went back inside the disco hall while Rodolfo and Suzette walked to a place about 50 meters away from the
disco hall to rest and have a little talk. The place which leads to a group of pine trees was illuminated by disco
lights so that a person could readily be recognized from a distance of two and a half (2½) meters.[3] In front of the
disco hall was a white electric bulb and inside were different colored lights.

While they were conversing, Rodolfo lay down on her thigh, his head atop her lap. Shortly thereafter, two (2)
men, with their T-shirts covering their faces as mask, appeared from behind and asked “Why? What are you doing
there? You are very close to each other.” These two (2) men were naked from waist up and wore long maong
pants. One of them held a handgun while the other carried a flashlight. Rodolfo replied that they were just sitting
there.[4] Unexpectedly, the two (2) men separately grabbed them. The man with a handgun held Rodolfo by the
arm and brought him to the river, while the man with a flashlight took Suzette to the opposite direction. While
Suzette was being brought to the place about 20 meters away from Rodolfo, the man placed his hand holding a
firearm, on her neck and started to unfasten the zipper of her pants. Suzette cried, “Noy, what are you doing to
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me...” and shouted for help, but the man immediately covered her mouth. Then, the man uttered “Do I have to kill
you or I have to make sexual intercourse with you?”. Feeling helpless, Suzette whimpered “do not kill me”.[5]
Suzette was forced to lie down; she struggled, kicked and gave the man a fist blow, but to no avail. Each time she
shouted for help, the man covered her mouth. The man was able to pull off her pants and panty and after which he
pulled down his own pants until his knees. The man placed his body on top of Suzette and she felt great pain
when the man inserted his penis inside her private organ. After the man was through with his lustful act, he put
back on her panty and pants. She was crying all that time. The man continuously pointed his firearm at her until
the second man arrived.[6]

The second man had no clothes on the upper part of his body. His face was covered with a T-shirt; only his eyes
were exposed. The firearm held by the first man was then handed to the second man. The second man while
pointing a gun, brought Suzette to a place about 5 meters away from where the first man had sexual intercourse
with her. She was forced to lie down and, once again, her pants and panty were pulled off her. She struggled and
shouted for help. The second man placed his body on top of her and inserted his penis into her sexual organ. All
this time, the first man was just about 3 meters away, watching them. After the second man had sexual intercourse
with Suzette, a third man arrived and the first man left immediately. The second and the third man helped Suzette
put on her panty and pants.[7]

The third man was not wearing a mask. He was wearing a green striped T-shirt with collar and a maong pants.
Suzette was brought by the third man to a place about five meters away but towards the direction of the disco hall.
The third man was facing the direction of the disco hall. With the illumination of the lights coming from the disco
hall, Suzette noticed that the man had a mustache and a beard on the chin and was a little bit taller than her. The
man told her that she would be killed if she would shout. Suzette then kept silent but continued crying. The third
man forced her to lie down and he pulled his pants and placed his body on top of her. The third man also pulled
down her panty and pants. While the third man was on top of her, a gun was also pointed at her. After having
sexual intercourse, the third man handed his gun to Suzette. Suzette then tried to click the trigger toward the third
man but it did not fire. The third man just laughed at her. Suzette did not dare escape as the second man was
watching them and also had a gun.[8] Suzette was able to identify the third man as Armando Juarez. When the
incident happened, Suzette did not know his name; she came to know of his name after she was brought to the
police headquarters.

After the third man put back Suzette’s panty and pants, the fourth man arrived. The fourth man’s face was
covered with his T-shirt; he was naked from the waist up and the rest was covered by long pants. Suzette was
forced to lie down and the fourth man succeeded in raping her at gunpoint. After having sexual intercourse, the
fourth man who was facing the disco hall took off the T-shirt from his face and slung it over his shoulder. Suzette
noticed that he also had a mustache and beard.[9] Suzette was able to identify him as Tonelo Sabal. It was only at
the police station that Suzette came to know of his name.[10]

After Tonelo Sabal, two more persons, one after another, had sexual intercourse with Suzette through force and at
gunpoint. She was not able to identify the last two (2) men who molested her. The two (2) men wore masks using
their T-shirts. At the time the fifth and the sixth man had sexual intercourse with Suzette, Tonelo Sabal was
present, watching them. Then, when someone with a flashlight was coming toward their direction, the sixth man
ordered her to run. Suzette did not run toward the direction of the person with the flashlight, afraid that he was a
companion of the molesters. Suzette then ran toward the nearest house and met Mary Ann Panogan, the daughter
of Epifanio Panogan, the Cambang-ug Barangay Captain, to whom she disclosed her harrowing ordeal.[11] Mary
Ann brought Suzette to her father and Suzette told him that she was raped by six (6) men. Several persons curious
about the same started milling around her. Dionisio Juarez, a CAFGU member assigned to guard the disco hall,
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spoke up and informed them that he found two (2) persons under the trees who could be suspects. He then
requested the “tanods” to summon Tonelo and Armando, and to bring them to Barangay Captain. Suzette was
narrating her ordeal to the Barangay Captain when Armando Juarez and Tonelo Sabal arrived. At first Suzette was
hesitant to identify them but later on she told the Barangay Captain that they were the ones who molested her.
Suzette recognized Armando through the green T-shirt he was wearing and Tonelo by his height and built, as well
as his mustache and beard, which she saw when Tonelo removed his mask after the sexual act.[12] After
identifying the two suspects, Suzette, together with the two (2) suspects, were brought to the Police Station of
Toledo City. The two (2) suspects were put behind bars. Thereafter, Suzette was examined by Dr. Hermes
Labrador at the Toledo City Hospital.

On October 4, 1990, private complainant Suzette B. Basalo filed with the Regional Trial Court (RTC) of Toledo
City a complaint charging Armando M. Juarez, Tonelo W. Sabal and four (4) other unknown accused, of the
crime of rape, committed as follows:

That on or about the 15th day of September, 1990, at around 2:30 o’clock dawn, more or less, in Cambang-ug,
Toledo City, Philippines, and within the jurisdiction of this Honorable Court, said accused, conspiring and
confederating together and mutually helping each other, armed with handguns, by means of violence and
intimidation, did then and there willfully, unlawfully and feloniously have carnal knowledge of the
undersigned complainant against her will in the nighttime and in an uninhabited place.

All contrary to law and with the aggravating circumstance of nighttime and that the said offense was
committed in an uninhabited place, with such circumstances facilitating the commission of the offense.[13]

Of the six (6) charged in the information, only accused-appellant Tonelo Sabal and co-accused Armando Juarez
were arrested and identified. The four other malefactors remained unidentified and at large. Duly arraigned on
November 21, 1990[14] , both accused Juarez and accused-appellant Sabal pleaded “Not guilty” to the charge.

Prosecution witness Rodolfo Coronel corroborated the testimony of Suzette. In addition, he declared that the
person carrying a gun brought him towards the river while the other person held Suzette. Upon reaching the river,
the man told him to turn his back and kneel down. Rodolfo did not obey his instruction, and instead asked the
person to allow him to go home. He was allowed to do so but was warned not to tell anyone. When he noticed that
the person was nowhere in sight, Rodolfo went back to the place where he came from and met a man, Dionisio
Juarez, from whom he sought assistance. Dionisio and Rodolfo rushed to the crime scene, and thereat found
Armando and Tonelo who were then in the act of pulling down their pants. Dionisio focused his flashlight at the
two men and asked what they were doing. Armando answered that he was going to defecate. Dionisio also
focused his flashlight on the ground to see if there was any human waste, but saw nothing.[15] Rodolfo was able
to recognize the two men as Armando Juarez and Tonelo Sabal.

Thereafter, Rodolfo was instructed by Dionisio to go back to the disco hall and verify if Suzette was there.
Rodolfo saw Suzette at the chapel surrounded by many people. Suzette was then crying; her hair disheveled and
her clothes not orderly buttoned. He did not approach Suzette, frightened that the men who detained them were in
that place. Rodolfo, accompanied by his friends, proceeded to the house where Suzette was brought. He noticed
that Armando and Tonelo were also in the said house. Rodolfo asked Suzette if she was raped. Suzette answered
that she was indeed raped by six men. Suzette and Rodolfo then proceeded to the police precinct at Toledo City
together with the two (2) suspects. The person who brought him to the river is similar in appearance to that of
Armando.

Prosecution witness Dionisio Juarez testified that while on guard and watching the dance, he heard Tonelo Sabal
saying that “we will go around and watch persons who are having sex and we will take over and have sex”.
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Dionisio advised a certain Lod not to do it as it is bad. Then Tonelo and Armando disappeared.[16] At around
2:30 o’clock in the morning of September 15, Rodolfo approached and asked him for assistance. He accompanied
Rodolfo to the place where the latter left Suzette and there they saw Tonelo and Armando. When asked what they
were doing, Tonelo and Armando replied that they were defecating.

Prosecution witness Hermogenes de los Reyes is a Senior Police Officer 3 (SPO3) of the Philippine National
Police (PNP), assigned in the Investigation Section. He conducted an investigation of the alleged rape that
happened in the early morning of September 15, 1990. During the investigation, Reyes requested the two suspects
to show their underwear. Tonelo was not wearing his underwear, thus, Reyes decided to go to the crime scene
with another police officer, the Barangay Captain of Cambang-ug, Epifanio Panogan and Dionisio Juarez. During
their inspection, they found a handkerchief, later identified by Suzette as hers. Still, not satisfied with their
investigation, the group proceeded to the house of Tonelo, which is just near the place. Fedilita Sabal, wife of
Tonelo, told the group that her husband was wearing a yellow brief when he went out on the night of September
14, 1990. Her husband came back at past 2:00 o’clock in the morning of the following day and changed his
underwear and maong pants. Reyes asked Mrs. Sabal if he could possibly see Tonelo’s underwear and pants. Mrs.
Sabal voluntarily gave Reyes her husband’s pants and underwear. The pants were very dirty and the underwear
had a red stain on it. Reyes also declared that Suzette identified Tonelo and Armando as among those who raped
her.[17]

Prosecution witness Dr. Hermes Labrador was the Medico Legal Officer of Toledo City. On September 15, 1990,
he conducted an examination on the alleged victim, Suzette, and observed that her underwear was soiled with
bloodstain. He found multiple lacerations and semen in the sex organ of the victim, indicating that there was
penetration in her private part.[18]

The defense put up by appellant Tonelo Sabal is one of denial and alibi.

Tonelo Sabal testified that in the evening of September 14, 1990, he was at the house of his uncle, Doro Sabal, to
help prepare the food to be served the following day, being their barrio fiesta. At about 10:00 o’clock in the
evening, he together with co-accused Armando left the place. They proceeded to a place not far from the disco
hall and played card games up to 1:00 o’clock early morning. At about 2:00 o’clock, they entered the disco hall
and danced together until 3:00 o’clock in the morning when Armando told him that he was going to defecate.
Tonelo told Armando that he too felt like defecating. The two went to the place where pine trees abound. They
were not able to pull off their pants as Dionisio along with 4 to 5 persons approached them. Minutes later, they
went back to the disco hall and found out that there was a lady in the chapel who was raped. Armando and Tonelo
were fetched by some “tanods” for interrogation and brought to the chapel where Barangay Chairman Panogan
was. Barangay Captain Panogan asked Suzette if Tonelo Sabal and Armando Juarez were among those who raped
her, but Suzette did not answer. They were later brought to the house of the Barangay Treasurer where the rape
victim was being investigated. They were again interrogated about their participation in the rape. After that
Suzette was brought to the Police Headquarters of Toledo City. Dionisio claims that he and Armando only
volunteered to go to the police headquarters but while thereat and following the departure of their Barangay
Chairman, they were immediately placed in jail.

Armando Juarez corroborated the testimony of appellant Tonelo. As admitted, both accused were together from
10:00 o’clock in the evening of September 14, 1990 up to the time they were put behind bars the following day.
However, their testimonies do not coincide with each other despite the fact that Tonelo was inside the courtroom
when Armando testified on August 2, 1995.[19] Armando testified that when a group of 5 to 6 persons
approached them, they were among the pine trees to defecate, Tonelo was already squatting on the ground while
he (Armando) was just standing near Tonelo.[20] On the other hand Tonelo testified that both of them were just
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standing as there were many people near them.[21] Armando likewise testified that they arrived in the disco hall
at around 10:00 o’clock in the evening of September 14, 1990.[22] Tonelo declared that they arrived at the disco
hall at around 1:00 o’clock early morning of the following day and entered the disco hall at about 2:00 o’clock in
the morning of the same day.[23]

The trial court, in its subject decision, convicted both accused of the crime of rape, sentencing them as follows:

WHEREFORE, in view of the foregoing, both accused Tonelo W. Sabal and Armando Juarez are found
GUILTY beyond reasonable doubt of the crime of rape under Sec. 335 and each accused is hereby sentenced
to suffer the penalty of six Reclusion Perpetua for each accused and to indemnify jointly and solidarily the
private complainant the sum of P50,000.00 for each count.

Challenging the propriety of the above decision, both accused Sabal and Juarez filed separate appeals. However,
Armando Juarez failed to file his appellant’s brief despite being granted two extensions of time to file the
same.[24] Thus, his appeal was considered abandoned.[25]

Appellant Tonelo Sabal interposed the following lone assignment of error:

THE COURT A QUO ERRED IN FINDING THAT THE IDENTITY OF THE ACCUSED-APPELLANT
SABAL AS ONE OF THE AUTHORS OF THE CRIME CHARGED HAS BEEN ESTABLISHED BEYOND
REASONABLE DOUBT.

First, accused-appellant Tonelo Sabal contends that the light from the disco hall which illuminated the night was
not sufficient to enable the rape victim, Suzette, to accurately identify her assailants. He pointed to the testimonies
of prosecution witnesses Dionisio Juarez and Rodolfo Coronel to bolster this contention.

The said contention is devoid of merit. We have ruled that visibility, while an important factor in the identification
of a criminal offender, its relative significance depends largely on the attending circumstances and the discretion
of the trial court.[26] In the case at bar, all that prosecution witness Rodolfo Coronel declared was that the place
was a little bit dark, thus illumination was not totally absent. Indeed, one can still identify a person from the
distance of 2 ½ meters inasmuch as the place was illuminated by the light coming from the disco hall. Private
complainant Suzette consistently stated during her direct examination that when she was molested by the fourth
man (Tonelo), she was brought to a place about 5 meters from the disco hall. The light from the disco hall was
enough to illuminate the said place. After the forcible sexual intercourse and while standing facing the disco hall,
Tonelo removed his T-shirt, which served as a mask, and slung the same on his shoulder. Hence, Suzette noticed
that Tonelo had a mustache and a beard. She also noticed the color of his T-shirt. On cross-examination,
complainant Suzette was categorical on this matter.

COURT

Q:

Who is that fourth person?

A:

It was Tonelo Sabal.

Q:
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How do you know that it was Tonelo Sabal?

A:

I know him when he was brought to the police. I know his name when he was brought to the police station.

Q:

How were you able to identify Tonelo Sabal?

A:

After he finished having sexual intercourse with me he took off his mask and he faced to the disco place and
the T-shirt used as mask was placed on his shoulder.

Q:

What else? What other identifying mark?

A:

He has a mustache and beard.

Q:

Were you able to determine the color of the T-shirt that was hang on his shoulder?

A:

Yes, sir. It was sky blue T-shirt.

Q

Where were you when Tonelo Sabal was walking toward the disco place?

ATTY. GRENGIA

He was not walking, he was facing.[27]

A

In the place where I was raped.[28]

Second, accused-appellant Tonelo Sabal capitalizes on the testimony of Barangay Captain Panogan that when
Suzette was being investigated and asked if she knew Tonelo Sabal and Armando Juarez, she just cried and said
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nothing. That fact should not be taken against her nor affect her credibility for we have consistently ruled that a
suspect in a crime need not be named by a witness or victim in a hurried manner. Delay or vacillation in making a
criminal accusation does not necessarily adulterate the credibility of a witness.[29]

In the present case, the failure of the rape victim, Suzette to divulge the identity of her assailants immediately
after the incident is understandable, because she is not a resident of that barangay and, also because she feared
possible retaliation from her six assailants. Nevertheless, Suzette lost no time in pointing to her assailants when
they were brought to the police station. Suzette satisfactorily explained her failure to identify immediately her
assailants, thus:

Q

What was the action of the barangay captain after hearing your story?

A

The barangay captain was angry and I was asked whether I can identify those persons.

Q

And, what did you answer to him?

A

I was hesitant to reveal the identity of the persons to the barangay captain because I was warned that if I will
reveal I would be killed by them.”

In contrast, accused-appellant’s defense is a bare and shallow alibi. Alibi, we have stated, is a weak defense
which becomes even weaker in the face of the positive identification of appellants by the prosecution witness.[30]
Denial and alibi, unsubstantiated by clear and convincing evidence, are negative and self-serving evidence bearing
no real weight in law and in jurisprudence.[31]

Moreover, alibi might be aptly considered only when an accused had been shown to be in some other place at the
crucial time and that it would have been physically impossible for him to be at the locus criminis or its immediate
vicinity at the time of the commission of the crime.[32] The presence of Tonelo Sabal and Armando Juarez at the
crime scene immediately after Suzette was raped indicates strongly that they were the culprits.

Also, there is nothing to show that Suzette was moved by any ill motive to testify falsely against the accused or
implicate them in such a heinous crime as rape. She did not know them before the fateful early morning of
September 15, 1990 since she was from a different barangay. Her honest and straightforward testimony deserves
full faith and credence, like the testimonies of the other prosecution witnesses.[33]

Tonelo Sabal also assails the findings of the trial court that they acted in conspiracy. He argues that the record of
the case is devoid of any evidence that he planned the commission of the crime charged in unison with all the
other accused. However, it is a settled rule that there is no need to prove a previous agreement among the
malefactors to commit the crime if, by their overt acts, it is clear that they acted in concert in the pursuit of their
unlawful design.[34]
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The facts of the case clearly show that all the accused acted in concert in furtherance of their lustful design.
Prosecution witness Dionisio Juarez testified that while he was watching the dance, he heard Tonelo Sabal told
Armando Juarez and his other unidentified companions: “We will go around and watch for persons who are
having sex and we will take over and have sex”. Dionisio Juarez even advised one member of the group, a certain
Lod, not to do it as it was bad. After a while, however, Tonelo Sabal and Armando Juarez disappeared from the
disco hall. Not long thereafter, the victim, Suzette Basalo, and his boyfriend, Rodolfo, who happened to be resting
near the disco hall, were approached by two men.

Suzette testified that one of the men who was armed with a handgun held Rodolfo by the arm and brought him to
the nearby river; while the other man who was holding a flashlight, and also armed, led Suzette to the opposite
direction, which was about twenty (20) meters away, and raped her. The other man took turn in raping her at
gunpoint, while his companion who earlier raped her served as a look-out. Thereafter, a third companion who was
identified by Suzette as Armando Juarez arrived. The second unidentified man and Armando Juarez helped each
other in putting on Suzette’s pair of pants before the said victim was led away by Armando Juarez for about five
meters when she was again raped by the said Armando Juarez. According to Suzette the second unidentified man
was just in the vicinity and was watching Armando Juarez sexually assaulting her. Then a fourth companion who
was identified by Suzette as herein appellant Tonelo Sabal arrived, and also took turn in raping her. After Tonelo
Sabal, his two other unidentified companions took turns in raping the victim. In the last two instances, Suzette
declared that Tonelo Sabal was present and was watching them. The concerted efforts of appellant Tonelo Sabal,
Armando Juarez together with their unidentified co-accused to perpetrate on her, one after the other, their lustful
design clearly established conspiracy. Likewise, their presence in the vicinity while they took turns in raping their
victim clearly indicates their intention to lend moral support to each other. As held in the case of People v.
Andal[35] and we quote:

. . . direct proof is not essential to show conspiracy. It need not be shown that the parties actually came together
and agreed in express terms to enter into and pursue a common design. The existence of the assent of minds
which is involved in a conspiracy may be, and from the secrecy of the crime, usually must be, inferred by the
court from proof of facts and circumstances which, taking together, apparently indicate that they are merely
parts of some complete whole. If it is proved that two or more persons aimed by their acts towards the
accomplishment of the same unlawful object, each doing a part so that their acts, though apparently
independent, were in fact connected and cooperative, indicating a closeness of personal association and a
concurrence of sentiment, then a conspiracy may be inferred though no actual meeting among them to concert
means is proved (People v. Carbonel, 48 Phil. 868; See also People v. Viray, 147 SCRA 146; People v.
Balignasay, G.R. No. 76743, May 22, 1992; People v. Galit, 230 SCRA 486) . . .

Tonelo Sabal and Armando Juarez, should be held responsible not only for their own unlawful acts but also for
those of their other four (4) unidentified malefactors for, in conspiracy, the act of one is the act of the other.
Therefore, the trial court did not err in convicting both accused Tonelo Sabal and Armando Juarez of six counts of
rape.[36]

Under our penal law[37] , whenever the crime of rape is committed by two or more persons, the penalty shall be
reclusion perpetua to death, a penalty composed of two indivisible penalties. There being no mitigating nor
aggravating circumstances in the commission of the crime, in the case at bar, the lesser penalty of reclusion
perpetua is imposed upon accused-appellant.

We note, however, that the trial court awarded only the amount of P50,000.00 as civil indemnity[38] to private
complainant. This is inadequate. Moral damages in the amount of P50,000.00 must be awarded in addition to the
civil indemnity, even in the absence of further proof.[39] The fact that complainant has suffered trauma of mental,
physical and psychological suffering which constitute the basis for moral damages is too obvious to still require
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the victim’s recital thereof at the trial since the Court itself even assumes and acknowledges such agony on her
part as a gauge of her credibility. What exists by necessary implication as being ineludibly present in the case
need not go through the superfluity of still being proved through a testimonial charade.[40] However, only
accused-appellant Tonelo Sabal is ordered to pay moral damages. Accused Armando Juarez having abandoned his
appeal, this additional penalty cannot prejudice him.[41]

WHEREFORE, the appealed decision dated August 14, 1996 of the Regional Trial Court of Toledo City, Branch
29, in Criminal Case No. TCS-1376 is hereby AFFIRMED with the MODIFICATION that appellant Tonelo
Sabal is ordered to pay the victim, Suzette Basalo the amount of P50,000.00 as moral damages in addition to the
amount of P50,000.00 as indemnity ex delicto for each count of rape. Costs against appellant.

SO ORDERED.

Bellosillo, (Chairman), Mendoza, Quisumbing, and Buena, JJ., concur.
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