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PARDO, J.:

The case before the Court is an appeal via certiorari seeking to annul the resolution of the Ombudsman dismissing
petitioner's complaint against private respondents for deducting withholding tax from her provident fund benefits
upon her early retirement from the service of the National Development Company (NDC), a government owned
corporation.[1]

The facts are as follows:

Petitioner Azucena B. Garcia was Department Manager |1l for administration of the National Development
Company (NDC), a government corporation. In 1991, NDC initiated a program of early retirement of its
personnel. Those who availed themselves of early retirement or separation were given tax-exempt retirement and
separation benefits.

In March 1995, petitioner availed herself of the program, and applied for early retirement under Republic Act No.
1616. NDC approved the application, and in due course paid petitioner her retirement benefits. However, private
respondents, who were controller, disbursing officer, and assistant general manager of NDC deducted withholding
tax on the amount of provident fund benefits given to petitioner corresponding to her share over and above her
personal contribution.

Petitioner protested private respondents’ action and requested them to refund the taxes withheld and remitted to
the Bureau of Internal Revenue, claiming that such amount was tax exempt.

Due to private respondents refusal to grant her request, on March 8, 1996 petitioner filed with the Office of the
Ombudsman a complaint against them for violation of Section 3 (e) of Republic Act No. 3019, for causing her
undue injury.[2]

After requiring respondents comment, on September 30, 1996, the Ombudsman dismissed petitioner's
complaint.[3]

Hence, this appeal.[4]
On February 24, 1997, we required respondents to comment on the petition within ten (10) days from notice.[5]

At issue in this appeal is whether or not respondent Ombudsman acted with grave abuse of discretion in
dismissing petitioner's complaint for violation of Section 3 (€) of Republic Act No. 3019, as amended, against
private respondents for deducting withholding taxes on the amount of provident fund benefits petitioner received
over and above her personal contribution.
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We resolve the issue against petitioner.
The elements of violation of Section 3 () of Republic Act No. 3019, as amended, are as follows:
"(1) The accused is a public officer or a private person charged in conspiracy with the former;

"(2) The said public officer commits the prohibited acts during the performance of his or her official duties or
in relation to his or her public positions;

"(3) That he or she causes undue injury to any party, whether the government or a private party;
"(4) Such undue injury is caused by giving unwarranted benefits, advantage or preference to such parties; and

"(5) That the public officer has acted with manifest partiality, evident bad faith or gross inexcusable
negligence.[6]

Obviously, private respondents did not transgress the third and fifth elements above-mentioned. Petitioner has not
shown that she suffered actual damage[7] nor that private respondents acted with evident bad faith or gross
inexcusable negligence.[ 8]

Private respondents merely complied with their duty under the law. They were guided by the prevailing opinion of
the Bureau of Internal Revenue that provident fund benefits above the employee's personal contribution were
taxable, and hence, it was their duty to withhold the corresponding income taxes thereon. On the contrary, to grant
petitioner's request for exemption for the withholding tax would have subjected private respondents to liability for
malfeasance in office, if not for violation of the Tax Code, or the Anti- Graft and Corrupt Practices Act. They
could not have foreseen that the Commissioner of Internal Revenue would change his views on the issue at a later
time.

Consequently, the Ombudsman acted correctly in dismissing petitioner's complaint because private respondents
had not acted in bad faith or with gross negligence in deducting withholding tax from petitioner's provident fund
benefits share over and above her personal contribution, as they were guided by the opinion of the Commissioner
of Internal Revenue at the time. The latter's change of opinion, while favoring petitioner, will not make private
respondents’ act prior thereto amount to bad faith as they relied on the prevailing legal opinion on the issue.[9]
Hence, they could not be held criminally liable therefor.

WHEREFORE, the Court hereby DENIES the petition for review on certiorari and AFFIRMS the resolution of
the Ombudsman in OMB 0-96-0815, dated September 30, 1996.

No costs.

SO ORDERED.

Davide, Jr., C.J., Puno, Kapunan, and Y nares-Santiago, JJ., concur.

[1] Petition, Annex "A", Rallo, pp. 29- 33.

[2] Petition, Annex "B", Rallo, pp. 34-36.

[3] Petition, Annex "A", Rollo, pp. 29-33, Note 1.
[4] Filed on January 27, 1997, Rollo, pp. 3-28.

[5] Rallo, p. 78.
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[6] Pecho vs. Sandiganbayan, 238 SCRA 116, 128 [1994]; Llorente, Jr. vs. Sandiganbayan, 287 SCRA 382, 398
[1998]; Ingco vs. Sandiganbayan, 272 SCRA 563, 574 [1997].

[7] People vs. Sandiganbayan, G. R. No. 125534, October 13, 1999, citing Pecho vs. Sandiganbayan, supra.
[8] Venusvs. Desierto, 298 SCRA 196 [1993].

[9] Venusvs. Desierto, supra.
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