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MALCOLM, J.:

Desiring to place his brother-in-law, Marcelo Baguio, under control, because the latter was suffering from an
attack of insanity, Juan Velarde, the defendant and appellant, went to the lieutenant of the barrio and asked
assistance for this purpose. The lieutenant thereupon ordered one Apolinar Olaa to help Velarde. Olaa and
Velarde entered the house of Baguio, and after a struggle, during which all fell through the floor, they succeeded
in tying Baguio to one of the posts under the house. While in this position, Olaa and the accused struck Baguio
with stones and a club and otherwise so maltreated him as to cause his death. Velarde only appeals.

That the defendant is guilty of the crime charged or of some other included therein has been proved beyond a
reasonable doubt. The only debatable question concerns the proper classification of the crime. The trial court,
considering alevosia as a qualifying circumstance and the fact that the defendant is a brother-in-law of the
deceased as an aggravating circumstance, compensating the latter with the mitigating circumstance of poor
instruction, sentenced the defendant to cadena perpetita, to indemnify the heirs of the deceased in the sum of
P1,000, and to pay one half of the costs.

Our first duty is to determine if aevosia has been proved. It is a general rule established by many decisions of

this Court that when a person is killed while bound, thus preventing him from making any defense, this fact
constitutes the circumstance of alevosia and raises the crime from homicide to murder. (U. S. vs. De Leon [1902],

1 Phil., 163.) But the facts herein would seem to be not included within the general rule for when the defendant
went to the house of the deceased, apparently he had no intention to kill him but merely to hold him. While it is
true that the deceased was tied when he received the blows which caused his death, yet the time which intervened
between the struggle and the aggression on the part of the accused was so short that the two events may well be
considered one and the same act. We agree with the Attorney-General that cannot properly be taken into
consideration. (U. S. vs. Balagtas and Jaime [1911], 19 Phil., 164.)

Thetrial court also considered relationship as an aggravating circumstance while the Attorney-General would use
relationship as a mitigating circumstance. Article 10, No. 1, of the Penal Code permits the courts to take
relationship into consideration as aggravating or mitigating, "according to the nature and effects of the crime.”
Not stopping to discuss when relationship should be considered as in derogation of existing relationship and so
aggravating, it is evident that where relationship was rather the cause of the interference on account of a desire to
render service to arelative, although one later far exceeds the limits of his discretion in the heat of the struggle
and assaults the deceased, yet keeping in mind the motive which actuated him, we should classify such facts as
mitigating criminal liability. (See 1 Viada, Codigo Penal, pp. 247-249, Questions | and [11.)

Having found that alevosia has not been proved, having no aggravating circumstance, and having one mitigating
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circumstance, to which can be added the further mitigating circumstance that the offender had no intention to
commit so grave a wrong as that perpetrated, and because of his poor education and mentality which the tria
court considered to come under article 11 of the Penal Code as superseded by Act No. 2142, in accordance with
the provision of Act No. 2298, the penalty to be imposed is that next lower to that prescribed by law, in this case
deemed to be prision mayor in its minimum degree. The defendant and appellant is therefore sentenced to six
years and one day of prision mayor, with the accessory penalties provided by law, to pay an indemnity of P500 to
the heirs of the deceased, with one half of the costs of the first instance and all the costs of this instance. So
ordered.

Arellano, C. J., Johnson, Araullo, and Street, JJ., concur.

CARSON, J., dissenting:

| do not think that this ignorant man should be held guilty of homicide and sentenced to imprisonment for a long
term of years, it appearing that, without express malice and with no apparent motive for killing his brother-in-law,
he adopted those measures which he believed to be necessary to reduce the maniac to subjection and thereby to
protect his family, his friends, and even the maniac himself from injury. .At most he should be convicted of
imprudencia temeraria (reckless negligence) and punished accordingly.

Of course, the accused should not have used force beyond what was necessary to reduce the maniac to such a
degree of subjection as would secure his family, his neighbors and himself from injury; but it would be difficult to
lay down arule as to the precise limits of force which may properly be employed in dealing with a dangerous
lunatic. And however this may be, | do not believe that in the case at bar it has been proved beyond a reasonable
doubt that the death of the maniac resulted from the use of excessive and unnecessary violence by the accused,
and not from the necessary force and violence incident to the struggle to reduce him to subjection, and to prevent
him from laying violent hands upon himself or others. It should not be forgotten that the accused was compelled
to take such measures as he deemed necessary for the safety of all concerned, without the aid or advice of a
physician, trained attendants, police officers or skilled assistance of any kind.

Judgment modified; penalty reduced.
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