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MELO, J.:

This concerns the appeal interposed by accused-appellant Juanillo Baxinela from the decision of the Regiona
Tria Court of the sixth Judicial Region (Branch 39, lloilo city), finding him and his co-accused Viterbo Montero,
Jr., who was tried in absentia, guilty beyond reasonable doubt of the special complex crime of robbery with
homicide, sentencing each of them to suffer the penalty of reclusion perpetua, and ordering them to pay jointly
and severally the legal heirs of the victim, Ferry Polluna, the amount of P50,000.00 for her wrongful death and
another amount of P30,000.00 as moral damages and the costs of suit.

In the Information filed by the provincial Fiscal of lloilo, Viterbo Montero, Jr., Juanillo Baxinela, and Samuel
Biare were charged with the crime of Robbery with Homicide, committed as follows:

That on or about September 21, 1986, in the municipality of San Rafael, Province of Iloilo, Philippines, and
within the jurisdiction of this Court the above-named accused, conspiring, confederating and mutually helping
one another to better realize their purpose, armed with firearms, and taking advantage of their superior strength
and number, and with treachery and evident premeditation and with deliberate intent and decided purpose to
kill, did then and there willfully, unlawfully and feloniously attack, assault, shoot , hit and wound one Mrs.
Ferry Polluna with the firearms with which they were provided, thereby inflicting fatal gunshot wound on the
vital part of her body which caused her death immediately thereafter; that on the same occasion, the
above-named accused in pursuance of their conspiracy, with intent to gain, take , steal and carry away the
wallet of Mrs. Ferry Polluna containing the amount of TWELVE THOUSAND FIVE HUNDRED
(P12,500.00) PESOS, Philippine currency.

CONTRARY TO LAW.
(Decision, Rollo, pp. 20-21)
Upon arraignment, all the accused, assisted by their counsel, pleaded not guilty.

After the tria had started, Samuel Biare died, while Viterbo Montero, Jr., after having been arraigned and
identified by the first witness for the prosecution, jumped bail. His bail bond was ordered confiscated by the court
aquo. Trial then proceeded against Juanillo Baxinela and also against Viterbo Montero, Jr., in absentia.

The prosecution presented three witnesses, namely Dr. Jeanne P. Declarador, Nory Polluna, and Floristo Causing.
The evidence of the prosecution tends to establish that:

At about 10 o'clock on the morning of September 21, 1986, the deceased Ferry Polluna, was walking on her way
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home from the market at Sitio Tacayay, Barangay san Florentino, San Rafael, lloilo. Nory Polluna, her 12-year
old daughter, was at their house watching the road awaiting the arrival of her mother. Upon seeing her mother
from a distance of fifty meters, Nory went out to meet her mother.

Nory then saw accused Viterbo Montero, Jr., shoot her mother with a short firearm hitting her once at the right
side of the forehead. Ferry Polluna fell on the ground. Thereupon, accused-appellant Juanillo Baxinela ran
towards the fallen Ferry Polluna and took her wallet containing cash. Nory also saw Samuel Biare, who acted as
look-out, on the side of the road near the kapok tree, emerge from his hiding place after Baxinela took the wallet
of Ferry Polluna. Then Biare, Viterbo, and accused-appellant Baxinelaran away.

Nory Polluna shouted for help and her father, Numeriano Polluna, who was in the rice field sisty meters away
responded. She told him that Viterbo Montero, Jr. shot her mother. Nory, her father and their neighbors placed
Ferry Polluna in a hammock and brought her to the town plaza of San Rafael. Nory, at this time, noticed her
mother was aready dead. After waiting in vain for a doctor to arrive, they brought the body of Ferry Pollunato
the funera parlor in the nearby town of Barotac Viegjo. Nory and her father went home at around 6 o'clock in the
evening.

Nory knew that the wallet of her mother contained money because earlier in the morning, she saw her father give
money to her mother intended to pay for the hospitalization expenses of Nory's grandfather who was in one of the
hospitalsin Iloilo City.

The entire incident was also witnessed by Floresto Causing, a vendor of dried and fermented fish. Causing was
walking about 25 meters behind Ferry Polluna when she was shot by Viterbo Montero, Jr. He saw Nory Polluna
when she was approaching the fallen Ferry Polluna before he proceeded to by-pass the crime scene by taking
another route. He feared that he may set upon by the robbers.

The Rura Health Physician of San Rafael, lloilo, Dr. Jeanne Declarador, conducted an autopsy on the cadaver of
Ferry Polluna on September 22, 1986. Her findings, which she confirmed on the witness stand, are embodied in
her Medico-Lega Report, asfollows:

1. Post Mortem Examination Findings:
A. Rigor Mortis beginning with blood soaked clothings.

B. Gunshot wound on the right fronto-parietal area of the head causing rounded fracture of the skull and massive
brain injury and hemorrhage.

C. Several bone fragme(n)ts were recovered inside the cranial vault. No wound exit noted.

Cause of Death: Cardio-Respiratory Arrest Secondary to massive cerebral hemorrhage and injury secondary to
gunshot wound.

Upon the other hand, accused-appellant Juanillo Baxinelas defense is alibi and denial. He presented Apolinario
Pendilla, Ernesto Baylon, and his wife Nema Baxinela as witnesses to corroborate his alibi.

Their declarations are to the effect that from September 20, 1986 to the afternoon of September 21, 1986,
accused-appellant was at the farm of Apolinario Pendilla at Sitio Tacayay, Barangay San Florentino, San Rafael,
lloilo which is about 600 to 700 meters away from the place where Ferry polluna was shot. Accused-appellant
was then allegedly helping in harvesting and threshing the palay in said farm, and in carrying the sacks of palay to
the road. He went home only at 10 P.M. of September 21, 1986, accompanied by two sons of Apolinario Pendilla.
They learned of the shooting incident only at about 3 o'clock or 3:30 o'clock on the afternoon of September 21,
1986.
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It is also said that the family of Numeriano Polluna envied the families of Biare and Baxinela families because of
their farm.

The defense claimed that at about 10 o'clock on the morning of September 21, 1986, Nema Baxinela was picking
coffee in their yard. She heard Numeriano Polluna and Samuel Biare arguing along the road. Then she saw them
grappling for the possession of a short firearm. She saw Ferry Polluna ran towards the two in an attempt to
separate them. The gun then discharged and Ferry Pollunafell to the ground. Nema shouted for help and later, the
brothers of Ferry Polluna arrived. It is said that Nory Polluna, the daughter of the deceased, was not there at that
time. And according to Barangay Captain ernesto Baylon, Nory Polluna was not at the crime scene because she
was watching a basketball game at the poblacion.

After the incident, Samuel Biare ran away and was chased by Numeriano Polluna. Nema, however, did not tell the
policemen about the incident when the latter arrived at the scene and she did not also tell her husband what she
had witnessed.

On April 11, 1994, the trial court rendered judgment convicting accused-appellantJuanillo Baxinela and Viterbo
Montero, Jr., the dispositive portion of which reads:

WHEREFORE, premises considered, the accused Juanillo Baxinela and Viterbo Montero, Jr. are hereby found
guilty beyond reasonable doubt of the crime of Robbery with Homicide and are hereby sentenced each to
suffer the penalty of reclusion perpetua. Both accused are further ordered jointly and severally to pay the lega
heirs of Ferry Polluna the amount of P50,000.00 for her wrongful death and another amount of P30,000.00 as
moral damages and the costs of the suit.

Pursuant to the case of People vs. Ricardo c. Cortez., G.R. No. 92560, October 15, 1991, the bail bond put up
by accused Juanillo Baxinela is cancelled and the accused is hereby placed in confinement at the lloilo
Rehahilitation Center to be transferred to the national Penitentiary pending resolution of appeal in case he

appeals.

Let awarrant of arrest be issued against the accused Viterbo Montero, Jr.

Judgment is likewise rendered against the property bond put up by the accused Viterbo Montero, Jr. through
his bondsmen Francisco Magno, Rogelio Albelar and Pedro Albelar and Gil Azuelo in the amount of
P50,000.00.

SO ORDERED.
(Roallo, pp. 39-40.)

Accused-appellant Baxinelais now before imputting to the trial court the lone assigned error that:

THE COURT A QUO MANIFESTED ERRED IN RENDERING A VERDICT OF CONVICTION DESPITE
THE FACT THAT THE GUILT OF ACCUSED-APPELLANT WAS NOT PROVED BEYOND
REASONBLE DOUBT. (Rollo, p. 60.)

Accused-appellant contends that his evidence, athough anchored on denia and dibi, was substantialy
corroborated on material points, that what matters most is the fact that he was able to account for his exact
whereabouts when the incident took place; that the court a quo committed reversible error in not giving full faith
and credence to the corroborating testimony of his witnesses; and that his evidence gained commensurate strength
in view of the unfortified evidence of the prosecution. It is argued that one should not harbor mental prejudice
against a defendant who invokes the defense of denial and alibi.

These arguments boil down to the issue of credibility of the witnesses for the prosecution and for the defense.
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It is alegal truism of long standing that the court accords great respect to the factual conclusions drawn by the
trial court, particularly on the matter of credibility of witnesses, since the tria judge had the opportunity to
observe the behavior and demeanor of witnesses while testifying (People vs. Soberano, 224 SCRA 467 [1995],
unless some materia facts have been overlooked or misconstrued as to affect the result (People vs. Flores, 243
SCRA 374 [1995]. We find in this case no such material fact, after having conscientiously searched the record,
that would impair the correctness of the conclusions of the trial court.

Indeed, the trial court gave credence to the testimony of the two prosecution eyewitnesses, the same being clear
and convincing; and when lengthily cross-examined by the counsel for the accused, the witnesses did not waver.
Their testimony simply shows that they were present when the crime was perpetrated by the accused (Decision,
Rollo, p.28). The trial court did not believe Barangay Captain Baylon's declaration that Nory Polluna was not at
the scene of the crime at the time it was committed for she was allegedly watching a basketball game at the
Pablacion, because, so the trial judge said, this witness, upon the court's close observation , was a biased one and
he is the uncle of the wife of the accused-appellant (Rollo, p. 28).

The alibi of accused-appellant that he was not at the scene of the incident when it happened because from
September 20, 1986 up to the afternoon of September 21, 1986 he was working in the farm of Apolinario Pendilla
and went home only at 10 o'clock in the evening of September 21, 1986 was correctly rejected by the trial court.

Alibi to be given full faith and credit must be clearly established and must not leave any doubt as to its plausibility
and verity (People vs. Sagario, 121 Phil. 1257 [1965], 14 SCRA 468; People vs. Manalo, 135 SCRA 84 [1985]).
The accused must be able to establish that he was at another place at the time crime was committed and that it was
physically impossible for him to be at the scene of the crime at the particular moment it was perpetuated (People
vs. Urgel, 134 SCRA 483 [1985]). Alibi is not credible where prosecution witnesses directly testified on how the
assault was committed and positively identified the accused as the offender (People vs. Deus, 136 SCRA 660
[1985]); People vs. Rosario and Rosario, 134 SCRA 496 [1985]; People vs. Serante, 152 SCRA 510, 525 [1987]).

As it is an established fact that the farm of Apolinario Pendilla where accused-appellant said he was allegedly
working at the time the crime was committed is only 600 to 700 meters away from the place of incident, it is
obvious that there was no physical impossibility for accused-appellant to have been at the scene of the crime at
the time of its commission. In People vs. Cristobal (252) SCRA 507; 517 [1996]), the court ruled out aibi when it
was proven that the accused was only three kilometers from where the crime was committed, " a manageable
distance to travel in afew minutes."

The two prosecution witnesses--Nory Polluna, who was 12 years old at the time of the incident and a daughter of
the deceased Ferry Polluna; and Floresto Causing , the dried fish and "bagoong" vendor-- testified on how the
crime was committed by accused-appellant and positively identified the two culprits. Nory declared:

Q

What were you doing there in your house on September 21, 1986 in that particular time?
A

| was waiting for my mother.

Q

Y our mother, Ferry Polluna?

A

© 2026 batas.org - Philippine Bar Review & Law-School Companion Page 4 of 11
Turn this case into an audio lecture - facts, issues, ruling and doctrine - at batas.org



BATAS.org - Philippine Law Library G.R. No. 121983. August 11, 1997

Yes, Sir.

A

My mother went marketing.

Q

What did you do when you saw your mother arrive?
A

| went to her.

FISCAL:

You said you went to your mother, at the time you went to your mother, how far is your mother from your
house?

A

About fifty meters.

Q

Were you able to go near your mother?
A

No, sir.

Q

Why did you not go near your mother?
A

She was shot.

Q

Who shot your mother?

A

Viterbo Montero, Jr. shot my mother.
Q

Did you actually see the accused Viterbo Montero, Jr. shot your mother?
A

Yes, sir.

Q

Was your mother hit?

A

Yes, sir.
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Q
Where was your mother hit?
A

Here (witnessis pointing to her right forehead). (tsn, March 15, 1988, pp. 3-4.)

After declaring that her mother was shot only once by Viterbo Montero, Jr.(lbid., p. 4), Nory Polluna continued
her testimony, describing clearly the participation of accused-appellant Juanillo Baxinela and accused Samuel
Biare in the commission of the crime. She declared:

Q
What happened to your mother after she was hit by that shot of Viterbo Montero, Jr.?

A

She fell down the ground.

A.

| saw Juanillo Baxinelaran to where my mother was and pick up her wallet.
FISCAL:

My question is that, what happened after Juanillo Baxinela had picked up the wallet or bag which you
demonstrated to this court?

A
The three of them ran away.

Q

You said three of them ran away, who was the other one aside from Viterbo Montero, Jr. and Juanillo
Baxinela?

A

Samuel Biare....

A

Samuel Biare stayed on the road side behind the duldol tree (Kapuk tree).
Q

After the three of them ran away, what did you do?

A

| shouted for help.

(tsn., March 15, 1988, p. 5.)

Floresto Causing, the second eyewitness to the crime presented by the prosecution identified the perpetrators
thereof and described how the crime was committed by them, thusly:
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Q

At about 10:00 in the morning of September 21, 1986, do you recall where were you at that time?
A

Yes, Sir.

A

At Brgy. San Florentino, San Rafael selling fish.

Q

You said you are at Sitio Tacayay, Barangay San Florentino on september 21, 1986 selling dried fish and
bagoong. On this particular time, did you notice any of the two witnesses or any incident that happened?

A

Yes, Sir.

A

| saw Mrs. Polluna shot by Viterbo Montero, Jr.

Q

Where were you in relation to Mrs. Polluna when you saw her shot by the accused Viterbo Montero, Jr.?
A

| was following her.

Q

What happened to her because you said she was shot by Viterbo Montero, Jr.

A

She fell down the ground

Q

And what happened after Mrs. Ferry Pollunafell on the ground after she was shot by Viterbo Montero, Jr.?
A

| saw Juanillo Baxinela take the wallet of Mrs. Polluna.

Q

In that particular time of September 21, 1986, when you saw the accused Viterbo Montero, Jr. shot Mrs.
Polluna and also you saw Juanillo Baxinela picked up the wallet of Mrs. Polluna, can you tell the court if you
also saw the person of Samuel Biare?

A
Yes, sir.

A
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He was standing.
A
About two meters away.

Q

Aside from these three accused and Mrs. Polluna whom you were following, did you see other persons or
person?

A
The daughter of Mrs. Polluna was approaching her.

Q

What happened after Juanillo Baxinela picked up the wallet of the victim after she was shot Viterbo Montero,
Jr.?

A

| have not seen anything because | pass in another way.

A

Because it is dangerous to passin that route | am afraid, | might be the next victim
(tsn., duly 4, 1988, pp. 3-5.)

In the light of positive identification by the above witnesses who have no motive to fasely testify,
accused-appellant's alibi and denial are rendered worthless (People vs. Lansing, 248 SCRA 471 [1995]; People vs.
Amania, 248 SCRA 486 [1995]; People vs. Lopez, 249 SCRA 610 [1995]; People vs. Diaz, et. a., G.R. No.
110829, April 18, 1997).

Causing is not related either by blood of affinity to any of the party litigants. He knew them al as a regular
customers. Being an independent witness who has not been shown to have any reason or motive to testify falsely,
Causing's testimony must prevail over the denials and alibis of accused-appellant (People vs. Lansing, supra).

And athough Nory Polluna is a daughter of the victim, her relationship to her deceased mother does not
automatically impair her credibility. The Court has held that a witness' relationship to a victim, far from rendering
his testimony biased, would even render it more credible as it would be unnatural for a relative who is interested
in vindicating the crime to accuse somebody other than the real culprit. Relatives have a definite stake at seeing
the guilty person brought before the courts so that justice may be served. It is not to be lightly supposed that
relatives of the victim would callously violate their conscience to avenge the death of a dear one by blaming it on
persons who are in fact innocent of the crime (People vs. Galas, et. a. , G.R. No. 114007, September 24, 1996,
citing People vs. Vicente, 225 SCRA 361, 368-369 [1993]; People vs. Dominguez, 217 SCRA 170, 175 [1993];
and People vs. Boniao, 217 SCRA 653, 671 [1993]).

Moreover, Nory Polluna was only twelve years old at the time of the incident. It is worth stressing in this regard
that children of sound mind are likely to be more observant of incidents which take place within their view than
older persons and their testimony is, therefore, likely to be more correct in detail than that of older persons; and
where once established that they understood the nature and character of an oath, full faith and credit should be
given their testimony (People vs. Tanduyan, 236 SCRA 433 [1994]).
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Indeed, the crime was committed in broad daylight, at 10 o'clock in the morning, and the record does not show
any circumstance that the visibility was then unfavorable. Where conditions of visibility are favorable, and the
witness does not appear to be biased, his assertion as to the identity of the malefactor should normally be accepted
(People vs. Bongadilla, 234 SCRA 233[1994]).

Accused-appellant Baxinelas contention that he had nothing to do with the crime as shown by the fact that he did
not attempt to hide from the authorities before, during, and after the incident in question, and that he decided to
make himself readily available to the authorities, cannot prevail over the positive testimony of the two
eyewitnesses. Accused-appellant's pretended innocence is clearly non-sequitor to his decision not to flee. It is
illogical to hold that non-flight is a conclusive proof of innocence and the argument fliesin the face of the definite
and clear identification of accused-appellant as one of the culprits. The material factor hereis that there is positive
identification of accused-appellant as one of the authors of the crime (People vs. Precioso, 221 SCRA 748
[1993)).

Accused-appellant's contention that the lower court should have given credence to the story of the defense that
Nory was not at the scene of the incident and that Ferry Polluna was accidentally shot when she went between her
husband, Numeriano Polluna, and Samuel Biare, who were then grappling for possession of a short firearm does
not persuade the court.

Firstly, the trial court, upon observing Barangay Captain Ernesto Baylon, found him biased and thus debunked his
testimony to the effect that the victim's daughter and principal eyewitness to the incident, Nory Polluna, was at the
town plaza of San Rafael, Iloilo, watching a basketball game when the crime was committed.

Secondly, the testimony of Nema Baxinela, wife of accused-appellant , that Ferry Polluna was accidentally shot to
death during a grappling dispute between her husband Numeriano Polluna and Samuel Biare is uncorroborated.
There is even no explanation why Nema did not immediately inform the police authorities of this vita
circumstance which would excul pate her husband. Obviously, thistale is an afterthought.

And thirdly, where an accused's aibi is established only by himself and his relatives, his denial of culpability
deserves scant consideration, especialy in the face of affirmative testimony of credible prosecution witnesses
(People vs. Corpuz, 240 SCRA 204 [1995]).

When homicide is committed as a consequence or on the occasion of the robbery, all those who took part as
principals in the robbery will also be liable as principals of the special complex crime of robbery with homicide,
athough they did not actually take part in the homicide, unlessit is clearly shown that they endeavored to prevent
the unlawful killing (People vs. Balanag, 236 SCRA 475 [1994]). In the case at bar, it has not been shown that
accused-appellant tried to prevent the shooting of Ferry Polluna. Instead, as soon as Ferry had falen to the
ground, it was accused-appellant who took her bag containing money.

At the time of its commission in 1986, robbery with homicide was still punishable with reclusion perpetua,
notwithstanding the aggravating circumstance attending the commission of the crime (Ibid., p. 436).

The Court sustains the award of P30,000.00 for moral damages. Moral damages compensate for mental anguish,
serious anxiety, and moral shock suffered by the victim or his family as the proximate result of the wrongful act,
and they are recoverable where a criminal offense resultsin physical injuries asin the instant case before us which
in fact culminated in the death if the victim (People vs. Medroso, Jr., 62 SCRA 245, 251 [1975]).

WHEREFORE, for all the foregoing, the court hereby AFFIRMS in toto the decision appealed from. No specia
pronouncement is made as to costs.
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SO ORDERED.
Narvasa, C.J., (Chairman), Davide, Jr., Francisco, and Panganiban, JJ., concur.
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