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DE LEON, JR., J.:

Thisis an appeal from the Decision[1] of the Court of Appeas2] promulgated on March 9, 1995 setting aside the
Amended Decision/Order[3] dated December 5, 1990 of the Regional Trial Court, Branch 17, Cebu City, and
reinstating the latter's Decision dated July 30, 1990[4] dismissing petitioners action for recovery of property,
cancellation of original certificate of title and damages against private respondents, the heirs of Encarnacion Diaz
Vda. de Reston and spouses Mariano Del Rosario and Sotera Dejan.

Thefacts are as follows:

Plaintiffs-spouses Alfredo and Susana Buot (petitioners herein), alleged in their second amended complaint[5]
that on December 6, 1974 defendant Encarnacion Diaz Vda. de Reston (private respondent herein), sold to them
the eastern portion of her property covered by Tax Declaration No. 14887 (1967), with an area of 19,042 square
meters situated at Tulay (previously known as Tungkop), Minglanilla, Cebu, as evidenced by a Memorandum of
Agreement.[6]

The Memorandum of Agreement stated that the purchase price of P19,042.00 shall be paid as follows: (a) the
amount of one thousand pesos (P1,000.00) in the concept of earnest money, upon the execution of the said
instrument; and (b) the balance thereof, in the amount of eighteen thousand forty-two pesos (P18,042.00), within
six (6) months from the date the vendees are notified by the vendor of the fact that the Certificate of Title to the
eastern portion of the vendor's ot is ready for transfer in the names of the vendees. It was also agreed that title to,
ownership, possession and enjoyment of the portion sold shall remain with the vendor until the full consideration
of the sale shall have been received by her and acknowledged in a document duly executed for said purpose.
Expenses for the registration of the lot under the Torrens system, with a view to securing a certificate of title for
the same, as well as for the portion sold, shall be borne by the parties share and share alike. However, it shall be
the vendor who must initiate the filing of the necessary petition in the proper court.[7]

The Buot spouses, as vendees, paid Encarnacion Diaz Vda. de Reston the earnest money of P1,000.00. From
April 1975 to March 1977, Encarnacion asked Alfredo Buot for additional sums of money totalling P2,774.00,
duly receipted[8] as part payment of the subject lot.[9] As the land was not titled, Alfredo Buot protected his
interest by informing the Provincial Assessor of Cebu in a letter dated October 23, 1974 that he had acquired
"certain rights" on said parcel of land covered by Tax Declaration No. 14887 (old) or 004970 (new) and requested
that his said rights be annotated on the face of said tax declaration.[10] He also wrote a similar letter dated
November 4, 1974 to the Municipal Assessor of Minglanilla, Cebu.[11] The Provincial Assessor annotated his
said right on Tax Declaration No. 006847[12] effective in 1975, instead of Tax Declaration No. 004970 as
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requested, effectivein 1974.[13]

On May 18, 1977, Alfredo Buot received a subpoena from the Philippine Constabulary, signed by Lt. Col. Rueb
Y ap, requiring him to appear on May 20, 1977. On said date, they had a confrontation with Encarnacion Diaz
Vda. de Reston.[14]

On June 14, 1977, Encarnacion Diaz Vda. de Reston filed Case No. 1X-10474 before the then Court of First
Instance of Cebu for the registration of title to land consisting of 29,532 sguare meters situated in Tulay,
Minglanilla, Cebu, including the portion sold to the plaintiffs.[15]

The plaintiffs (petitioners) alleged that on August 5, 1977, Encarnacion Diaz VVda. de Reston maliciously executed
aDeed of Absolute Sale for the whole parcel of land (29,532 square meters) described under Tax Declaration No.
14887 (1967), which included the portion (19,042 square meters) already sold to them, to defendants-spouses
Mariano Del Rosario and Sotera Dejan, who had previous knowledge of the sale to them.[16] Alfredo Buot said
that he met Mariano Del Rosario in April 1977 as he came with Encarnacion and Judge Pedro Godinez to his
house.[17]

The plaintiffs also aleged that on December 27, 1977, the spouses Del Rosario, by means of fraud were able to
secure a Free Patent Title to the entire property, including the eastern portion previously sold to them.
Notwithstanding the separate application by Encarnacion Diaz Vda. de Reston for a free patent on May 26, 1965,
the Bureau of Lands accepted the free patent application of the Del Rosario spouses, which was approved on
December 27, 1977. They never received a notice of the Free Patent Application of the Del Rosario spouses
athough they are the adjacent owners of the property applied for, and the previous protestant of Encarnacion's
first application for afree patent.[18]

Plaintiffs prayed for the cancellation of the title of Mariano Del Rosario, the reconveyance of the eastern portion
of the property to them, and damages.[19]

In her Answer, defendant (private respondent) Encarnacion Diaz Vda. de Reston stated that in the latter part of
1973, the plaintiffs offered to purchase the land in question. They agreed that the plaintiffs would be given an
option to buy the land "if he could furnish amounts in order to have the land registered under the Torrens system."
As aresult of the negotiation, they executed a Memorandum of Agreement. The amount of P1,000.00 that was
given by the plaintiffs was only earnest money for the option to buy the land. It was agreed that any consummated
sale of the property would be reflected in another instrument. Plaintiffs knew that at that time she was badly in
need of money and that the expenses for registration should initially be shouldered by them, which would
thereafter be applied as part payment of the purchase price, in case the sale would be consummated.[20]

Encarnacion said that she exerted effort to register the property. While plaintiffs advanced several amounts on
several occasions, they were in small amounts insufficient to pay for the registration expenses.[21]

It later became apparent that the plaintiffs had no intention to buy the property and were only interested in dealing
with other interested buyers to make a profit.[22]

Encarnacion alleged that she pleaded with plaintiffs several times that they purchase the property as there were
other interested buyers, and she was badly in need of money. She even sought the help of the Philippine
Constabulary so that plaintiffs would exercise their option. [23]

In financial distress, she informed plaintiffs that she could no longer wait for them to exercise the option, and
offered to reimburse the amounts which they have advanced, including the earnest money. Plaintiffs refused
reimbursement, although they were not willing to consummate the sale. Plaintiffs, therefore, have no cause of
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action, and their action is barred by laches.[24]

Encarnacion reserved her right to file a cross-claim against her co-defendants spouses Mariano Del Rosario and
Sotera Dejan. She asked the trial court for the dismissal of the complaint, and that she be awarded damages.[25]

On April 6, 1979, Encarnacion filed a cross-party claim against her co-defendants spouses Mariano Del Rosario
and Sotera Dejan and prayed for the annulment of the Deed of Sale dated August 5, 1977 for non-payment of the
long overdue balance of P80,000.00, and damages.[ 26]

Joaquin Reston testified that petitioner Encarnacion Diaz Vda. de Reston was his mother, and that she died on
June 2, 1979. He, together with his brothers and sisters, namely, Venancio Reston, Erlinda Reston, Hayde
Angeles Reston, Yolanda Reston and Valdemar Reston substituted their mother in this case. He knows Mariano
Del Rosario as the vendee of their land, which has not yet been fully paid as shown in the affidavit[27] of Mariano
Del Rosario and the contract of sale.[28] The affidavit stated that the correct consideration of the deed of sale was
P100,000.00 and of this amount, only P20,000.00 was actually paid. Mariano Del Rosario promised to pay the
balance of P80,000.00 in the following manner: P15,000.00 would be paid to Encarnacion Diaz Vda. de Reston
upon the first release of any bank loan; P10,000.00 would be paid on the second release; P10,000.00 on the third
release; and another P10,000.00 on the fourth release. The balance of P80,000.00, however, remains unpaid.[29]

On the other hand, defendant Mariano Del Rosario testified that Encarnacion Diaz Vda. de Reston mortgaged a
parcel of land to him with an area of about 29,532 square meters evidenced by a deed of rea estate mortgage
executed on May 17, 1977.[30] As mortgagee, he was given an option to purchase the property. About three
months later, he purchased the property for P40,000.00 as evidenced by a Deed of Sale dated August 5, 1977.[31]
On the same date, an affidavit was aso executed by the Del Rosario spouses stating that the correct consideration
of the aforementioned Deed of Sale was P100,000.00, and that the Del Rosarios have paid Encarnacion Diaz Vda.
de Reston P20,000.00, leaving a balance of P80,000.00.[32]

Mariano Del Rosario averred that before said mortgage and sale, Encarnacion Diaz VVda. de Reston represented to
him that she was the absolute owner of the property and showed him her tax declarations and tax receipts. She
assured him that the land was to be titled soon as she had filed an application for registration of title to the
property with the Court of First Instance, Branch 11, Province of Cebu, in the sala of Judge Francisco Burgos. He
talked with the Branch Clerk of Court, Atty. Amparo Gomez, who gave him the impression that the application
might be disapproved because the property was public land. Thereafter, he approached the Special Attorney of the
Solicitor General assigned at the Bureau of Lands and found out that there was an Opposition[33] by the Solicitor
General to said application. He showed the Special Attorney the Deed of Sale in his favor and was told that the
document was null and void because the property involved was public land. The Special Attorney advised him to
apply for afree patent.[34]

Mariano Del Rosario said that he filed an application for free patent to the land in Cebu. He told Encarnacion
Diaz Vda. de Reston about the verification he made in Manila, and that they had to help each other. Encarnacion
agreed to cooperate and she appeared and manifested during the investigation at the Bureau of Lands that she
waived her right over the land in his favor. He was relying on Encarnacion's right of possession in his application.
His application for free patent was approved on December 27, 1977,[35] and thereafter Original Certificate of
Title No. 0-15255 was issued in his name.[ 36]

After acquiring the property by free patent title, Mariano Del Rosario started clearing the property and constructed
separate fishponds. He spent about P300,000.00. He developed only 60 to 70 per cent of the property, because he
ran short of money.[37]
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Mariano Del Rosario declared that at the time he applied for free patent, he did not know of any transaction
between Encarnacion and the Buot spouses. At the time he filed his application for free patent, no opposition was
filed by the Buot spouses. He first came to know Alfredo Buot at the time the latter filed the instant case against
Encarnacion.[38]

He also stated that before he executed the mortgage contract, he did not check whether Encarnacion was the
owner of the property mortgaged, but he merely relied on the representation of Encarnacion. Prior to the sale,
Encarnacion did not inform him that there was a transaction between her and the Buot spouses. On the basis of the
documents presented to him, it did not appear that there was a transaction between Encarnacion and the Buots. He
did not check with the Office of the Provincial Assessor whether there was an annotation on the tax declaration of
the property owned by Encarnacion.[39]

Mariano Del Rosario prayed for the dismissal of the complaint and damages.[40]

On July 30, 1990, the trial court dismissed the complaint for lack of cause of action and ordered defendant
Mariano Del Rosario to pay the heirs of Encarnacion Diaz Vda. de Reston the sum of eighty thousand
(P80,000.00) pesos, representing the balance of the purchase price of the property in question, with interest of
twelve (12%) per cent per annum from the time of the filing of the cross-claim. Plaintiffs and cross-claim
defendants spouses Mariano Del Rosario and Sotera Dejan were also jointly and severally ordered to pay the
costs.[41]

Plaintiffs and defendants-heirs of Encarnacion Diaz Vda. de Reston filed their respective motion for
reconsideration. On December 5, 1990, the trial court reconsidered and set aside its decision dated July 30, 1990,
and modified the dispositive portion, thus:

WHEREFORE, premises considered, judgment is hereby rendered:

Declaring plaintiffs Alfredo A. Buot Sr. and Susana Buot the absolute owners of the eastern portion of the
property of Encarnacion Vda. de Reston situated at Tungkop, but more known as Tulay, Minglanilla, Cebu
described under the Memorandum of Agreement (Exhibit "A") containing an area of Nineteen Thousand Forty
Two (19,042) square meters; ordering defendants Mariano Del Rosario and his spouse to convey in favor of
the plaintiffs the eastern portion of the aforementioned property, now covered under Free Patent FPA No.
F-V11-17483 issued on December 28, 1977 (Exhibit "4" Del Rosario) and described under OCT No. 15255
upon payment by plaintiffs the balance of Fifteen Thousand Two Hundred Sixty-eight (P15,268.00) pesos to
the heirs of Encarnacion Diaz Vda. de Reston the substituting defendants; ordering defendant Mariano Del
Rosario and his spouse to reconvey in favor of the heirs of Encarnacion Diaz Vda. de Reston the remaining
portion of Free Patent No. F-V11-17483 (OCT No. 15255) issued in his name and comply with the provisions
of paragraph 5 in his affidavit (Exhibit "1"-Reston); ordering the defendants to jointly and severally pay
plaintiffs the sum of Three Thousand (P3,000.00) pesos for actual or compensatory damages, Three Thousand
(P3,000.00) pesos for attorney's fees and costs of this action.

Should defendant Del Rosario refuse or fail to execute the deeds of conveyance and reconveyance in favor of
the plaintiffs and his co-defendants, respectively, the Deputy sheriff of this Court is ordered to execute the
same with equal effect or validity asif they were executed by the aforementioned defendants.

SO ORDERED.[42]

Only defendant Mariano Del Rosario seasonably filed a motion for reconsideration to the amended decision,
which was denied in an Order dated March 12, 1991.[43]

Defendants spouses Mariano Del Rosario and the heirs of Encarnacion Diaz Vda. de Reston appealed to the Court
of Appeals. In its Decision promulgated on March 9, 1995, the Court of Appeals found that the Memorandum of

© 2026 batas.org - Philippine Bar Review & Law-School Companion Page 4 of 11
Turn this case into an audio lecture - facts, issues, ruling and doctrine - at batas.org



BATAS.org - Philippine Law Library G.R. No. 119679. May 18, 2001

Agreement between Encarnacion and the Buot spouses was merely an option to purchase; there was no perfected
contract of sale. Moreover, the appellate court found that the allegation that Mariano Del Rosario obtained the
free patent title through fraud was not supported by clear and sufficient evidence. The appellate court, thus,
rendered judgment, the dispositive portion of which reads:

THE FOREGOING CONSIDERED, the appealed Decision dated December 5, 1990, is hereby REVERSED
and SET ASIDE; instead, the Decision dated July 30, 1990 is reinstated.

SO ORDERED.[44]
Hence, this petition for review on certiorari was filed by the Buot spouses.

The main issue in the case at bar is whether or not petitioners are entitled to recover the property in question
which hinges on the resolution of whether or not the Memorandum of Agreement they entered into with
Encarnacion Diaz Vda. de Reston is a contract of sale.

Petitioners submit the following:
1

That contrary to the holding of the Court of Appeals, the Memorandum of Agreement (Exh. 1-Buot-Annex
"D") was not an option to purchase but avalid and partially executed contract of sale;

2)

That as a result of such contract, subject property could not anymore be the valid subject of another sales
contract in favor of Mariano regardless of Mariano's alleged good faith;

3

That considering that Mariano did not have any right over the land, he was not qualified to apply for a patent;
and

4)

That since the land properly belongs to petitioner Alfredo Buot, Mariano should be considered a trustee of the
land for the benefit of Alfredo Buot under an implied trust.[45]

Petitioners assert that contrary to the ruling of the Court of Appeals, the Memorandum of Agreement was a
contract of sale. The sale was perfected from the moment the parties agreed on the object of the contract and the
price. The downpayment of P1,000.00 was proof that the contract had been perfected.

We disagree. An examination of said Memorandum of Agreement shows that it is neither a contract of sale nor an
option to purchase, but it is a contract to sell. An option is a contract granting a privilege to buy or sell at a
determined price within an agreed time,[46] the specific length or duration of which is not present in the
Memorandum of Agreement. In a contract to sell, the title over the subject property is transferred to the vendee
only upon the full payment of the stipulated consideration.[47] Unlike in a contract of sale, the title in a contract
to sell does not pass to the vendee upon the execution of the agreement or the Delivery of the thing sold.[48] The
Memorandum of Agreement reads in part:

WHEREFORE, the parties agree as follows: THAT -
1

For and in consideration of the amount of NINETEEN THOUSAND FORTY TWO PESOS (P19,042.00),
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Philippine currency, payable in the manner specified hereunder, the VENDOR hereby sells, transfers and
conveys al the attributes of her ownership over that eastern portion of the parcel of land afore-described,
containing an area of NINETEEN THOUSAND FORTY TWO SQUARE METERS, the technical description
of which is mention in Annex "A" hereof, together with the improvements included therein, consisting of
coconut trees.

2.

The aforesaid purchase price of P19,042.00 shall be paid as follows:

a

The amount of one thousand pesos (P1,000.00) in concept of earnest money, upon the execution of this
instrument; receipt of which amount is hereby acknowledged;

b.

The balance thereof, in the amount of eighteen thousand forty two pesos (P18,042.00), within six months from
the date VENDEES are notified by the VENDOR of the fact that the Certificate of Title to the eastern portion
of VENDOR'S lot, which eastern portion is herein sold and described in Annex "A" hereof, is ready for
transfer to the names of herein VENDEES;

3.

Title to, ownership, possession and enjoyment of that portion herein sold, shall, remain with the VENDOR
until the full consideration of the sale thereof shall have been received by VENDOR and duly acknowledged
by her in adocument duly executed for said purpose. VENDEES may introduce improvements there on subject
to the rights of a usufructuary.[49]

From the foregoing, it appears that the agreement was in the nature of a contract to sell as the vendor, Encarnacion
Diaz Vda. de Reston, clearly reserved to herself ownership and possession of the property until full payment of
the purchase price by the vendees,[50] such payment being a positive suspensive condition, the failure of which is
not considered a breach, casual or serious, but simply an event which prevented the obligation from acquiring
obligatory force.[51]

Petitioners, however, argue that their obligation to pay the balance of the purchase price had not arisen as the
Memorandum of Agreement stipulated that the balance of P18,042.00 was payable within six (6) months from the
date the vendor would notify them that the certificate of title of the property could aready be transferred in their
names. Said argument, however, does not change the nature of the contract they entered into, being a contract to
sell, so that there was no actual sale until full payment was made by the vendees, and that on the part of the
vendees, no full payment would be made until a certificate of title was ready for transfer in their names.[52] In her
Answer, Encarnacion even stated that it was agreed that any consummated sale of the property would be
necessarily reflected in another instrument.[53] Thus, petitioners clearly had no right to ask for reconveyance of
the property on the ground of fraud as there was no perfected contract of sale between them and the late
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Encarnacion Diaz Vda. de Reston. The Court of Appeals aso correctly stated thus:

Only the person who has been deprived of his property through fraud, either actual or constructive and who
was not at fault, may file a persona action for reconveyance. The pretension that there was fraud when
Mariano was able to obtain a Free Patent Title, is not supported by evidence. On the contrary, fraud cannot be
presumed and must be established by clear and sufficient evidence (Carreon vs. Agcaoli, L-11156, February
23,1961, 1 SCRA 521; Gutierrez vs. Villegas, L-17117, July 31, 1963, 8 SCRA 527; Santos vs. Buenaventura,
L-22797, September 22, 1966, 18 SCRA 47; Republic vs. Ker & Company, Ltd., L-21609, September 29,
1966, 18 SCRA 207; Commissioner of Internal Revenue vs. Gonzales, L-19495, November 24, 1966, 18
SCRA 757; Heng Tong Textiles Company, Inc. vs. Commissioner of Internal Revenue, L-19737, August 26,
1968, 24 SCRA 767).[54]

However, under the second paragraph of Article 1188[55] of the New Civil Code, even if the Buot spouses did
not mistakenly make partial payments, inasmuch as the suspensive condition was not fulfilled, it is only fair and
just that the Buot spouses be allowed to recover what they had paid in expectancy that the condition would
happen; otherwise, there would be unjust enrichment on the part of Encarnacion Diaz Vda. de Reston, now
substituted by her heirs.[56] Hence, the heirs of Encarnacion Diaz Vda. de Reston should return the sum of
P3,774.00 received from the Buot spouses with interest at twelve (12) per cent per annum from the time the
Regional Trial Court rendered its original decision on June 20, 1977.[57]

On the other hand, private respondent Mariano Del Rosario held a contract of sale evidenced by the Deed of
Definite Sale[58] covering the said entire property of Encarnacion Diaz Vda. de Reston, and he was given
possession of the land. By that contract of sale, Encarnacion transferred to Mariano Del Rosario her rights,
interests and participation as claimant of said public land as shown by her application for free patent in 1965 and
her application for registration of title to the property under Act 496 in 1977.[59] Such rights could be waived,
transferred or alienated.[60] Supported by the contract of sale, Mariano Del Rosario filed an application for free
patent to the land, which was approved by the Bureau of Lands on December 27, 1977,[61] and thereafter the
corresponding free patent was issued, followed by the issuance of the Original Certificate of Title No. 0-15255 in
his name. Confirming the transfer of her rights over the property to Mariano Del Rosario by sale, Encarnacion
filed a petition[62] dated March 3, 1978 to withdraw her application for registration of title to the land, which was
granted by the Court of First Instance of Cebu,[63] in an Order dated March 15, 1978.[64]

Hence, the Court of Appeals did not err in reinstating the Decision of the Regional Trial Court dated July 30, 1990
thus:

WHEREFORE, PREMISES CONSIDERED, judgment is hereby rendered for defendants heirs of Encarnacion
Diaz Vda. de Reston and against plaintiffs Alfredo A. Buot and Susana L. Buot and third party defendant
Mariano Del Rosario for which plaintiffs complaint is DISMISSED for lack of cause of action and defendant
Mariano Del Rosario is ordered to pay the heirs of Encarnacion Diaz Vda. de Reston, namely, Joagquin
Venancio Reston, Erlinda Reston, Hayde Angeles Reston, Y olanda Reston and Vademar Reston the sum of
Eighty Thousand (P80,000.00) Pesos, representing the balance of the purchase price of the property in question
with an interest of twelve (12%) per cent per annum from the time of the filing of the cross-claim. Plaintiff and
cross-claim defendants Mariano Del Rosario and Sotera Dejan are jointly and severally ordered to pay the
costs.[65]

In their brief,[66] private respondents-heirs of Encarnacion Diaz Vda. de Reston prayed for the reversal of the
decision of the Court of Appeals by awarding the entire property to them, although they did not appeal from said
decision. In Quezon Development Bank vs. Court of Appeals,[67] we ruled that a party who has not appealed
from a decision cannot seek any relief other than what is provided in the judgment appealed from, and cited
Lumibao vs. Intermediate Appellate Court,[68] thus:
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It is well-settled in this jurisdiction that whenever an appeal is taken in a civil case, an appellee who has not
himself appealed may not obtain from the appellate court any affirmative relief other than the ones granted in
the decision of the court below. The appellee can only advance any argument that he may deem necessary to
defeat the appellant's claim or to uphold the decision that is being disputed, and he can assign errorsin his brief
if such is required to strengthen the views expressed by the court a quo. These assigned errors in turn may be
considered by the appellate court solely to maintain the appealed decision on other grounds, but not for the
purpose of reversing or modifying the judgment in the appellee's favor and giving him other reliefs.

WHEREFORE, the petition is dismissed, and the assailed decision of the Court of Appealsis hereby AFFIRMED
with the modification that the heirs of Encarnacion Diaz Vda. de Reston are ordered to return the partial payments
in the total amount of P3,774.00 received from petitioners-spouses Alfredo and Susana Buot with interest at
twelve (12) per cent per annum from the time the Regional Trial Court rendered its decision on July 30, 1990.

SO ORDERED.

Bellosillo, (Chairman), Mendoza, Quisumbing, and Buena, JJ., concur.
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