DECISIONS / SIGNED RESOLUTIONS - THIRD DIVISION - JULY 26, 1996

PHILIPPINE AIRLINES, INC. (PAL), PETITIONER, VS. NATIONAL
LABOR RELATIONSCOMMISSION AND AIRLINE PILOTS
ASSOCIATION OF THE PHILIPPINES (ALPAP), RESPONDENTS.

G.R. No. 114280. July 26, 1996
Ponente: FRANCISCO, J.

Read online (full-text search, related cases, audio case brief): https://batas.org/library/g-r-no-114280/

FRANCISCO, J.:

For refusing to pay its pilots their thirteenth (13th)month pay, a complaint [docketed as NLRC Case No.
00-09-005598-91] for unfair labor practice was filed against Philippine Airlines, Inc. (PAL) by the Airline Pilots
Association of the Philippines (ALPAP). The Labor Arbiter ruled in favor of ALPAP and ordered PAL to pay its
pilots belonging to ALPAP their thirteenth month pay from 1988 to 1990. Both parties appealed to the National
Labor Relations Commission which in turn affirmed with modifications the decision of the Labor Arbiter. Their
motions for reconsideration having been denied, PAL and ALPAP proceeded to this Court with their respective
petitions for certiorari assailing the Resolutions promulgated by the NLRC on November 23, 1993 and February
28, 1994 in NLRC Case No. 003480-92.

In G.R. No. 114280, petitioner PAL takes exception to the findings of the NLRC holding it liable to the members
of ALPAP for non-payment of their thirteenth month pay from 1988 to 1990. On the other hand, in G. R. No.
115224, petitioner ALPAP disputes the deletion of the award of moral and exemplary damages in its favor, as
well as the non-imposition of legal interest in the payment of the amounts due them from PAL. Upon motion of
ALPAP's counsel, the court ordered the consolidation of both petitions.[1]

ALPAP filed its complaint[2] on September, 1991, charging PAL of violating Presidential Decree No. 851, its
Implementing Rules and Regulations and Memorandum Order No. 28 issued by then President Corazon C.
Aquino, for unlawfully refusing and failing to pay the pilots their thirteenth month pay from 1988 to 1990. Aside
from their accumulated thirteenth month pay, ALPAP prayed for an award of P500,000.00 as moral damages and
P100,000.00 as exemplary damages to each of their pilots, plus attorney's fees equivalent to ten percent (10%) of
the total awards adjudged. Subsequently however, ALPAP expanded the coverage of its claim from 1986 to 1990
upon filing its position paper.[3]

In answer to the complaint, PAL denied any liability to ALPAP and maintained that it was not obliged to give its
pilots a thirteenth month pay under P.D. 851 asit was already paying said employees the equivalent of athirteenth
month pay in the form of a year-end bonus. PAL invokes that under Section 2 of P.D. 851 and its Implementing
Rules and Regulations, "employers aready paying their employees a 13th month pay or more in a calendar year
or its equivalent at the time of this issuance," are not covered by P.D. 851.[4] Additionally, PAL contends that
there is no demandable obligation in the absence of any contractual stipulation or alegal provision requiring it to
giveits pilots a thirteenth month pay aside from the year-end bonus that the latter are already receiving.[5]

Disputing PAL's contention, ALPAP argued that the payment of the year-end bonus cannot be equated with the
thirteenth month pay since the payment of the former is conditional in character and not fixed in its amount, while
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that of the thirteenth month pay is mandatory in character and definite in its amount.[6]

On May 29, 1992, judgment was rendered by the Labor Arbiter in ALPAP's favor and ordered PAL to pay the
following amounts:

"WHEREFORE, judgment is hereby rendered in this case, declaring respondent Philippine Airlines (PAL)
guilty of non-payment of the 13th month pay. Respondent is therefore ordered to pay members of complainant
Airlines Pilots Association of the Philippines (ALPAP) the following sums of money:

13th month pay....P69,167,244.00
Moral and Exemplary
Damages............. 6,948,000.00
Attorney'sfees.... 7,611,524.00
Grand Total.....P83,726,768.00

All other claims are denied for lack of legal or factual basis."[7]

In the aforecited decision, the Labor Arbiter discarded PAL's contentions and took note of the fact that the
payment of the year-end bonus is conditional and uncertain. PAL's argument that it is exempted from the
coverage of P.D. 851 was ruled out because it was shown that except for the pilots, all other employees of PAL
were receiving both the thirteenth month pay and the year-end bonus. However, the coverage of the award for
thirteenth month pay was confined to 1988 until 1990, excluding those from 1986 and 1987, due to ALPAP's
failure to amend its complaint.

Not satisfied, both parties appealed to the NLRC which in turn promulgated the assailed resolution on November
23, 1993[8] and ruled in thiswise:

WHEREFORE, premises considered, the decision of (sic) dated 29 May 1992 is hereby AFFIRMED with the
modification that respondent PAL also pay the 13th month pay to the ALPAP pilots for the years 1986 and
1987; the dismissal of the claim for moral and exemplary damages; the payment of PAL of legal interest from
the dates the 13th-month pay of the ALPAP pilots accrued up to the time of actual payment; and the payment
of attorney's fees of 10% of the total award.

SO ORDERED.[9]

Still dissatisfied, the parties sought reconsideration which, however, were both denied by the NLRC in its
resolution dated February 28, 1994.[10] The NLRC also reduced the award of attorney's fees to five percent (5%)
and deleted the payment of legal interest for lack of basis.[11]

Hence, these petitions.

The pivotal issue in this petition is whether or not the NLRC committed grave abuse of discretion in holding PAL
liable to the members of ALPAP for non-payment of their thirteenth month pay from 1988 to 1990,
notwithstanding that, as claimed by PAL, thereis no legal basis for the said finding.

PAL's contention is premised on the following arguments:

1) Payment of the thirteenth month pay under P.D. 851 and Memorandum Order No. 28 covers only rank and file
employees. Pilots are excluded from the coverage because they are not rank and file employees but rather
supervisory employees. Hence, they are not entitled to any thirteenth month pay.

2) There is no contractual obligation to pay the pilots any thirteenth month pay in the absence of any provision in
their CBA. And even assuming that they are entitled to a thirteenth month pay, the payment of ayear-end bonusis
already equivalent to a thirteenth month pay.
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Anent the first argument, PAL cites Memorandum Order No. 28 which provides as follows:

"Section 1 of Presidential Decree No. 851 is hereby modified to the extent that all employers are hereby
required to pay all their rank and file employees a 13th month pay not later than December 24 of every year."

PAL maintains that pilots cannot be classified as rank and file employees since the nature of their job includes the
exercise of supervision over the cabin crew and the power to recommend disciplinary actions over the latter.[12]

Interestingly, however, the contention was raised by PAL rather belatedly and invoked for the first time on appeal.
Worse, this issue was not even discussed in PAL's original Memorandum and was raised only much later when
PAL filed a Supplemental Memorandum on Appea through a new counsel. In fact, in denying PAL's appedl, the
NLRC did not even bother to consider the new issue raised by PAL. This precludes us from taking cognizance of
and resolving the aforementioned issue with respect to the employment status of the pilots asit would be violative
of the proscription against the presentation of new issues on appeal. The rule is well-settled that points of law,
theories, issues and arguments not adequately brought to the attention of the trial court need not be, and ordinarily
will not be considered by a reviewing court as they cannot be raised for the first time on appeal[13] because this
would be offensive to the basic rules of fair play, justice and due process.[14] By invoking the alleged supervisory
status of the pilots only during the pendency of its appeal and raising the issue only later in their Supplemental
Memorandum, it was evident that this was a last ditch effort to shift to a new theory and raise a new matter in the
hope of afavorable result. This, however, is the pernicious practice that has consistently been rejected. Thus, PAL
isnow barred from claiming that their pilots are not rank and file employees.

The other argument of PAL is that there is no provision in the CBA of ALPAP which obligates the former to pay
the members of the latter any thirteenth month pay. PAL contendsthat it is of no moment that its other employees,
namely, the flight attendants belonging to the Flight Attendants' and Stewards' Association of the Philippines
(FASAP) and the other rank and file employees belonging to Philippine Airlines Employees Association
(PALEA), are being granted both the thirteenth month pay and the year-end bonus because the payment of the
said benefits were the result of contractual negotiations in their respective CBA’s. The absence of such
contractual grant to the members of ALPAP only shows that there was no intention to give the pilots the same
benefits. Furthermore, PAL argues that even assuming that the pilots are legally entitled to a thirteenth month pay,
the law exempts them from compliance with the same because the payment of a year-end/Christmas bonus is
aready equivalent to the thirteenth month pay. To bolster this claim, PAL relies on the doctrine laid down by this
Court in the cases of National Federation of Sugar Workers (NFSW) vs. Ovejera, [114 SCRA 354 (1982)], Dole
Philippines, Inc. vs. Leogardo, Jr., [117 SCRA 938 (1982)] and Brokenshire Memorial Hospital vs. NLRC [143
SCRA 564 (1986)], which was crystallized as follows:

"Clearly, from the discussions in National Federation of Sugar Workers (NFSW), Dole and Brokenshire, what
the law wants to prevent is the imposition of a ‘double burden' upon the employer who is aready paying the
equivalent of a 13th month pay. The law exempts from the payment of the 13th month pay employers who are
already giving its equivalent. Otherwise the goal of uniformly providing employees with additional income
will not be met. Another inequity will result; while most employees will be paid thirteen (13) months salary,
some by virtue of P.D. No. 851, will be receiving salary for fourteen (14) months."[15]

ALPAP however disputes the abovementioned contentions of PAL and maintains that the grant of a thirteenth
month pay being statutory, the same is mandatory in character and need not be embodied in any written
agreement because it is deemed incorporated therein. It is therefore inconsequentia if the payment of the
thirteenth month pay is not expressy provided in the CBA. ALPAP aso doubts the applicability of the cases
invoked by PAL considering the difference in the factual background of this case. According to ALPAP what is
squarely applicable herein are the pronouncements in the cases of United CMC Textile Workers Union vs. Labor
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Arbiter, 149 SCRA 424 (1987), Universal Corn Products v. NLRC, 153 SCRA 191 (1987) and UST Faculty
Union vs. NLRC, 190 SCRA 215 (1990), which uniformly ruled that where the purpose for the giving of a
Christmas bonus is not the same as the reasons for the granting of a thirteenth month pay under P.D. 851, which is
to uniformly provide employees with additional income, then the employer is still obligated to give the thirteenth
month pay in addition to the bonus. ALPAP also decries the fact that it is only their pilots who are deprived of
both the thirteenth month pay and the year-end bonus, as opposed to the rest of PAL's employees belonging to
FASAP and PALEA who are enjoying both benefits.

The absence of an express provision in the CBA between PAL and ALPAP obligating the former to pay the
members of the latter a thirteenth month pay is immaterial. It cannot be disputed that the tenor of P.D. 851 as
amended by Memorandum Order No. 28 is mandatory in so providing that "all employers are hereby required to
pay al their rank and file employees a thirteenth month pay not later than December 24 of every year."
Non-compliance with this mandate cannot be excused by the simple expedient of pointing to the absence of a
similar provision in the CBA for this would contravene the basic rule that an existing law enters into and forms
part of a valid contract without the need for the parties to expressly make reference to it.[16] Notwithstanding
therefore the absence of any contractual agreement, the payment of a thirteenth month pay being a statutory grant,
compliance with the same is mandatory and is deemed incorporated in the CBA.

But whether or not PAL can claim the exemption provided under the law by equating the year-end bonus with the
payment of the thirteenth month pay deserves a very close scrutiny in this case.

Although P.D. 851 as amended by Memorandum Order No. 28 requires all employersto pay all their rank and file
employees a thirteenth month pay, the rule is subject to certain exceptions. Excluded from the coverage are
"employers already paying their employees a thirteenth month pay or more in a calendar year or its equivalent at
the time of the issuance of the law."[17] Construing the term "Its equivaent”, the same was defined as inclusive
of "Christmas bonus, mid-year bonus, profit-sharing payments and other cash bonuses amounting to not less than
1/12th of the basic salary but shall not include cash and stock dividend, cost of living allowances and all other
alowances regularly enjoyed by the employee, as well as non-monetary benefits. When an employer pays less
than 1/12th of the employee's basic salary, the employer shall pay the difference."[18]

The term "bonus' was in turn interpreted to mean:

"[A] bonusis an amount granted and paid to an employee for his industry and loyalty which contributed to the
success of the employer's business and made possible the realization of profits. It is an act of generosity of the
employer . . . It is aso granted by an enlightened employer to spur the employee to greater efforts for the
success of the business and realization of bigger profits."[19]

Applying the aforecited definitions, it would seem that the year-end bonus being granted by PAL to the
employees may be considered as an equivalent of the thirteenth month pay considering the similarity in the
purpose for granting the same. As advanced by ALPAP, the rationale for PAL's grant of a year-end bonus was to
give regard for the loyalty, dedication and hardwork of the employee[20] Confirming this purpose is the
declaration made by then PAL President, Feliciano Belmonte, Jr. in his letter addressed to the employees of the
PAL dated October 30, 1991, announcing the granting of a Christmas bonus equivalent to 125% of the employee's
monthly pay for a"job well done" to wit:

XXX XXX XXX

In simple terms, we made a profit from our efforts to increase revenues and cut costs. | believe it is only proper
that appreciation for ajob well done should be expressed in atangible manner.
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I am therefore pleased to announce that for this year, management has decided to award a Christmas bonus
equivalent to 125% of your monthly basic pay. X X X X X X."[21]

From the foregoing, it appears that the rationale for the grant of the year-end bonus by PAL coincides with the
nature of the bonus which can be equated with the payment of a thirteenth month pay.

However, notwithstanding the above disquisitions, the peculiar circumstances in this case wavers against the
outright application of the rule preventing the imposition of a double burden upon the employer who is aready
paying the equivalent of the thirteenth month pay, and thereby exempt PAL from granting both benefits of a
year-end bonus and a thirteenth month pay to its pilots.

It bears to stress that this Court is not precluded from going into a meticulous scrutiny of the attendant facts and
circumstances from which we could extract the real intention and purpose behind the grant by PAL of the
year-end bonus to its employees. In previous cases, we denied the claim for an exemption under the guise of
paying the equivalent of a thirteenth month pay under P.D. 851, where it has been shown that the true purpose for
the grant of the bonus to the employees is different from the avowed intention of P.D. 851, that is to uniformly
provide the low paid employee with additional income.[22]

In the instant case, it is beyond dispute that except for the pilots belonging to ALPAP, all other employees of PAL
who are either members of FASAP or PALEA are enjoying both benefits of a thirteenth month pay and a year-end
bonus.

Explaining this discrepancy, PAL argues that whatever benefits are being enjoyed by the members of the FASAP
and PALEA resulted from negotiations in their respective CBA's. The absence of a provision granting both
benefits to the members of ALPAP confirms that there was no intention on the part of the PAL to extend
additional benefits to the former over and above that required by law.

We find no merit in PAL's assertion. The inclusion of a provision for the continued payment of the year-end
bonus in the 1988-1991 CBA of ALPAP and PAL belies the latter's contention that the grant of the year-end
bonus was intended to be credited as compliance with the mandate to pay the pilots a thirteenth month pay.
Memorandum Order No. 28 which amended P.D. 851, requiring all employers to pay all rank and file employees,
regardless of the amount of their salaries, a thirteenth month pay, was issued on August 13, 1986. As early as said
date, PAL was therefore fully aware that it was legally obliged to grant all its rank and file employees a thirteenth
month pay. Thus, if PAL really intended to equate the year-end bonus with the thirteenth month pay, then the
same should have been expressly declared in their 1988-1991 CBA, or the provision on the year-end bonus should
have been deleted because it would only be a mere superfluity. But as it is, the provision for the continued
payment of ayear-end bonus was incorporated in the CBA without any qualification, from which the only logical
conclusion that could be derived is that PAL intended to give the members of ALPAP a year-end bonus in
addition to its obligation to grant a thirteenth month pay.

Moreover, there is no rational basis for withholding from the members of ALPAP the benefit of a year-end bonus
in addition to the thirteenth month pay, while the same is being granted to the other rank and file employees of
PAL. PAL'sfalure to extend the same benefits to its pilots is a blatant act of discrimination and is grossly unfair
to the latter considering the heavy and delicate responsibilities that they bear in the airline business, particularly in
ensuring the safety and comfort of thousands of passengers. In fact, it cannot be discounted that pilots are the
lifeblood of every airline company. This makes it imperative that due regard must be exercised in safeguarding
their rights and welfare as employees. Finaly, it is worth mentioning that herein pilots of ALPAP are not even
seeking more benefits than what the other employees of PAL are already enjoying, rather, they simply seek to be
accorded the same benefits and treatment already being extended by PAL's management to the other employees.
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In thisregard, we must therefore uphold their claims.

With respect however to the deletion of the award of moral and exemplary damages, the non-imposition of lega
interest on the awards, and the award of attorney's fees, we find no cogent reason to reverse the conclusion
reached by respondent NLRC, bearing in mind that the award of these items are subject to the sound discretion of
the court, which if properly exercised will not be disturbed on appeal.[23] The claim for moral and exemplary
damages was properly dismissed in this case due to the absence of clear and convincing evidence to merit the
same. For moral damages to be awarded, it is essential that the claimant must have satisfactorily proved during the
trial the existence of the factual basis of the damages and its causal connection with the adverse party's acts.[24] If
the court has no proof or evidence upon which the claim for moral damages could be based, such indemnity could
not be outrightly awarded.[25] The same holds true with respect to the award of exemplary damages where it
must be shown that the party acted in a wanton, oppressive or malevolent manner.[26]

The award of attorney's fees on the basis of quantum meruit at the rate of five percent (5%) of the total monetary
award is reasonable in this case considering the explicit provisionslaid out in Article |11 of the Labor Code and in
Rule VIII, Sec. |1, Book |11 of the Omnibus Rules Implementing the Labor Code,[27] to wit:

"Art. I11. Attorney's fees. - (@) In cases of unlawful withholding of wages the culpable party may be assessed
attomey's fees equivalent to ten percent of the amount of wages recovered.

XXX XXX XXX

"Sec. 11, Attorney's fees. - Attorney's fees in any judicial or administrative proceedings for the recovery of
wages shall not exceed 10% of the amount awarded. The fees may be deducted from the total amount due the
winning party."

WHEREFORE, finding no merit in the petitions, the same are hereby DENIED and the Resolutions of public
respondent NLRC promulgated on November 23, 1993 and February 28, 1994 are hereby AFFIRMED.

SO ORDERED.
Narvasa, C.J., (Chairman), Davide, Jr., Melo, and Panganiban, JJ, concur.
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