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PUNO, J.:

This is a petition for certiorari to review the Decision of the respondent Court of Appeals dated August 30, 1991
declaring private respondent a co-owner of the lot covered by TCT No. T-123560 of the Register of Deeds of
Quezon City. [1]

The facts are well established in the disputed Decision, viz:

“Plaintiff Aurea A. Mercado seeks the partition and reconveyance to her of one-half of a real property located at
No. 181 Esteban Abada Street, Quezon City, described as Lot 17-A, Block 40 in Transfer Certificate of Title No
123560 of the Registry of Deeds of Quezon City, containing an area of 1,000 square meters, more or less and
registered in the name of defendant Nilo A. Mercado.

Plaintiff Aurea A. Mercado is 69 years old, still single, a professor, holder of a degree in Ph. D. Data of
Philosophy, Research, Statistics and Measurement from the University of Maryland, U.S.A. and used to work in
the United States. She is a legitimate sister of Nilo A. Mercado.

Before she left for the United States in 1964 where she stayed up to 1984, she gave her brother Nilo cash money
to buy a property close to the University of the Philippines. She wanted a property near U.P. because she planned
to teach in the said university when she comes back. She was not given any receipt for the money handed to her
brother.

Sometime in 1967, she was informed through letters received from the Philippines coming from her mother and
sister that her brother Nilo had already purchased a property located at No. 181 Esteban Abada Street, Quezon
City. She never saw the title of the property covered by TCT No. 123560.

In 1972, her brother went to the United States and visited her in her house at Jersey City. On this occasion, she
asked her brother about the purchase of the property. Her brother responded telling her not to worry for he would
give her a paper with respect to that property. In 1978, her brother Nilo sent through their mother an affidavit
(Exh. A) wherein Nilo admitted the existence of co-ownership over the property.

Through letters, she communicated with her brother Nilo regarding the subject property. In one of those letters
(Exh. B), she told her brother to pay her for the lot. In two other letters (Exh. C & D), the same property was the
subject matter. She did not receive any reply so she started calling him through the telephone, insisting on the
partition of the property because she committed the land as payment to the contractor, Mr. Escora, who
constructed her school building in Davao City.

Nilo A. Medina (sic), defendant herein, is 57 years old, a graduate of law UP Class 1957 and a businessman by
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occupation. He testified that the plaintiff is his sister.

In 1967, he decided to buy a house and lot worth P95,000.00 located at 181 Esteban Abada Street, Quezon City
from the spouses Francisco Vargas and Teresita Vargas. Out of his personal savings, money borrowed from his
mother and sister Esmeralda and P20,000.00 borrowed from his sister Aurea, he was able to pay the
downpayment of P38,000.00 to spouses Vargas. It was only upon his tender of the downpayment that the spouses
executed a Deed of Conditional Sale (Exh. 5). He applied for a housing loan with the Social Security System
(System for short) and upon its approval by the System, a Deed of Absolute Sale was executed between him and
the spouses Vargas (Exhs. 1, 2, 3, 4 & 6).

He paid the amortization for the loan (Exh. 11). However, due to financial reverses, the property was foreclosed
by the System (Exh. 9). Fortunately, he was able to redeem the property from the System in 1980 out of the
insurance proceeds of his burned property in Davao. A certificate of redemption (Exh. 10) was issued to him and
he caused the cancellation of the mortgage with the System.

As proof of his ownership, he has the tax declaration (Exh. 8), Transfer Certificate of Title No. 123560 in his
name (Exh. 7) and real property tax bill receipts evidencing payment of real estate taxes on the property (Exhs.
13, 13-a).”

The petition for certiorari was initially denied by this Court [2] in its Resolution of May 17, 1993 for
non-­compliance with our Revised Circular 1-88, for raising factual issues and for lack of reversible error
committed by the respondent Court of Appeals. [3] The Court also denied with finality petitioner’s Motion for
Reconsideration in a Resolution dated July 14, 1993. The motion raised no substantial argument and the Court
found no compelling reason to grant it.

On August 23, 1993, however, petitioner filed a Motion for Leave to file a Second Motion for Reconsideration.
He argued, among others, that even assuming the correctness of the factual findings of the respondent Court of
Appeals, still, there could not be any co-ownership of the subject property. The Court required private respondent
to comment and, in its Resolution of August 22, 1994, granted the Motion “in the interest of justice and
considering the crucial importance of the issue of extinguishment of co-ownership” and gave due course to the
petition. [4] Extensive memoranda were then filed by the parties.

We find no merit in the petition.

We sustain the finding of the respondent court that the subject property is co-owned by petitioner and private
respondent. This finding is based on the admission made by petitioner himself in his Affidavit (Exh. "A") dated
March 2, 1973, which states:

"A F F I D A V I T

“That I, NILO A. MERCADO, of legal age, married, Filipino and a resident of Davao City, Philippines, after
having been duly sworn to in accordance with law, depose and say the following:

“That I am the co-owner of a residential land, including all the improvements existing thereon, located at 81 E.
Abada, Loyola Heights, Quezon City, with my sister Aurea A. Mercado;

“That being co-owners, we share equally over the above-mentioned properties, including all the encumbrances
and its obligations and liabilities to the Social Security System and other governmental agencies;

“That I am executing this affidavit to inform the proper authorities concerned that the parcel of residential
land, including the residential house, together with all its liabilities, is owned by me in co-ownership with
Aurea A. Mercado.
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“That I am executing this affidavit freely and voluntarily without any force or intimidation imposed upon me.

“IN WITNESS WHEREOF, I have hereunto set my hand this 2(nd) day of March, 1973, at the City of Davao
City, Philippines.

“(Sgd.) NILO A. MERCADO
Affiant”

This affidavit is high quality evidence. It contains admissions against interest on the part of petitioner. As a
lawyer, petitioner cannot pretend that the plain meaning of his admission eluded his mind.

We now come to the issue of whether the mortgage of the subject property to the SSS, its foreclosure and
subsequent redemption by the petitioner extinguished private respondent’s co-ownership. The applicable law is
Article 493 of the New Civil Code which spells out the rights of co-owners over a co-owned property, viz:

“Art. 493. Each co-owner shall have the full ownership of his part and of the fruits and benefits pertaining
thereto, and he may therefore alienate, assign or mortgage it and even substitute another person in its
enjoyment, except when personal rights are involved. But the effect of the alienation or mortgage, with respect
to the co-owners, shall be limited to the portion which may be allotted to him in the division upon the
termination of the co-ownership.” (emphasis ours)

Pursuant to this law, a co-owner has the right to alienate his pro-indiviso share in the co-owned property even
without the consent of the other co-owners. Nevertheless, as a mere part owner, he cannot alienate the shares of
the other co-owners. The prohibition is premised on the elementary rule that “no one can give what he does not
have” (Nemo dat quod non habet). Thus, we held in Bailon-Casilao vs. Court of Appeals, [5] viz:

“x x x since a co-owner is entitled to sell his undivided share, a sale of the entire property by one co-owner
without the consent of the other co-owners is not null and void. However, only the rights of the co-owner-seller
are transferred, thereby making the buyer a co-owner of the property.

“The proper action in cases like this is not for the nullification of the sale or for the recovery of possession of
the thing owned in common from the third person who substituted the co-owner or co-owners who alienated
their shares, but the DIVISION of the common property of the co-owners who possessed and administered it.”

In the case at bench, it is established that petitioner, for his own benefit, borrowed money from the SSS and
mortgaged the subject property to the SSS on June 5, 1967 without the knowledge and consent of his co-owner,
herein private respondent. Necessarily, private respondent could not have helped in the payment of the SSS loan
nor could she have redeemed the subject property from the SSS. Under these circumstances, it will not accord
with the letter and intent of Article 493 of the Civil Code to rule that private respondent lost her part ownership of
the subject property. Her right cannot be forfeited especially in favor of petitioner whose act of mortgaging the
whole of the subject property finds no warrant both in law and in equity. It will be the height of absurdity to
reward petitioner for his illegal act of appropriating the share of private respondent in the subject property.

Prescinding from these premises, petitioner’s reliance in the case of Tan vs. Court of Appeals [6] is misplaced.

In Tan, the disputed property was mortgaged by spouses Tan Tiong Tick and Tan Ong Hun to China Bank. Tan
Tiong Tick died. He was survived by his widow and six children, including D. Annie Tan. Meanwhile, China
Bank foreclosed the mortgage. It was the highest bidder at the public auction. Thereafter, the heirs of Tan Tiong
Tick sought to nullify the real estate mortgage and the foreclosure sale before the defunct CFI of Manila. The
widow, Tan Ong Hun, died.

The one-year redemption period lapsed on July 6, 1973, but the heirs of the spouses Tan failed to redeem the
property. China Bank then consolidated its ownership over the disputed property and a new title was issued in its
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name. In the meantime, a compromise agreement was forged between China Bank and the Tan heirs. The Bank
allowed the heirs to repurchase the property on or before August 31, 1974, otherwise, it would dispose of the
property to another party. Within the agreed period, or on August 30, 1974, only petitioner D. Annie Tan
repurchased the entire property using her own funds. The bank, however, insisted that the repurchase be made for
or in behalf of the other heirs as well. Left without any choice, D. Annie Tan acceded. Later on, D. Annie Tan
filed an action in court, asserting her exclusive ownership over the property on the ground that the co-ownership
between her and her brothers and sisters had already been extinguished. We sustained her contention and ruled:

“The first question which arises is the correctness of the assumption that there was a co-ownership among the
children of Tan Tiong Tick and Tan Ong Hun when the petitioner purchased the property.

“Since the lot and its improvements were mortgaged by the deceased parents, there can be no question that a
co-ownership existed among the heirs during the period given by law to redeem the foreclosed property.
Redemption by one during this period would have inured to the benefit of all x x x.

“The records show, however, that when petitioner purchased the disputed property on August 30, 1974, any
co-ownership among the brothers and sisters no longer existed. The period to redeem had expired more than
one year earlier, on July 6, 1973. The respondent China Bank consolidated its ownership and a new title was
issued in the bank’s name. When the heirs allowed the one year period to expire without redeeming their
parent’s former property and permitted the consolidation of ownership and the issuance of a new title, the
co-ownership was extinguished. The challenged ruling of the respondent court is, therefore, based on
erroneous premises.

“Under Section 63-B of Presidential Decree No. 1529, the Property Registration Decree, in case of
non-redemption, the purchaser at the foreclosure sale, meaning the respondent Bank in this case, is entitled to a
new certificate of title in his name after filing the necessary papers with the Register of Deeds. (Spouses
Teofisto and Eulalia Verceles v. Court of First Instance of Rizal, et al., G.R. No. 62219, February 28, 1989). It
becomes a ministerial duty to place the buyer in possession of the property he now owns. (Banco Filipino v.
Intermediate Appellate Court, G.R. No. 68878, 142 SCRA 44 [1986]). Ownership, therefore, passed to China
Bank and there was no more co-ownership among the heirs.”

It is thus obvious that the Tan ruling is propped on a different factual setting and hence, is inapplicable to the case
at bench. In Tan,". . . the heirs (i.e., the co-owners) allowed the one year redemption period to expire without
redeeming their parents’ former property and permitted the consolidation of ownership and the issuance of a new
title x x x” [7] in favor of China Bank. By their knowing acts of omission and commission, the heirs in the Tan
case allowed the extinction of their co-ownership. As aforestated, private respondent did not know of the
mortgage of their co-owned property in favor of the SSS and the expiry date of its period of redemption. In other
words, private respondent did not voluntarily relinquish at any period of time her pro-indiviso share in the subject
property.

IN VIEW WHEREOF, the Decision of the respondent Court of Appeals dated August 30, 1991 and its Resolution
dated January 29, 1993, are affirmed. Costs against petitioner.

SO ORDERED.

Narvasa, C.J., (Chairman), and Regalado, J., concur.
Mendoza, J., no part.

[1] Respondent court also denied petitioner's Motion for Reconsideration in a Resolution dated January 29, 1993.
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[2] More specifically, the First Division of this Court.

[3] Ninth Division composed of Associate Justice Serafin V.C. Guingona (ponente), Associate Justices Luis A.
Javellana and Jorge Imperial, concurring.

[4] The case was re-raffled to the Second Division of this Court on November 22, 1994.

[5] GR No. L-78178, April 15, 1988, 160 SCRA 738, 745.

[6] GR No. 79899, April 24, 1989, 172 SCRA 660.

[7] 172 SCRA 669.
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