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TRENT, J.:

During the year 1913, the plaintiff sold and delivered to the La Fortuna Bakery merchandise to the value of
P3,303.75. There has been paid on this amount P1,200, leaving a balance due of P2,103.75. On June 18, 1913,
Claro Ong, the owner, sold the bakery to Mamerto Laudico, the purchaser assuming all liabilities. On June 28 of
the same year Laudico sold the bakery to Matias Ubaldo, the latter assuming all outstanding obligations. Claro
Ong died on June 21, 1913, and the plaintiff presented its claim to the commissioners of Ong's estate for
alowance. The claim was disallowed and the plaintiff appealed to the Court of First Instance where, after due
trial, it obtained a judgment against the estate of Claro Ong for the amount claimed (P2,103.75), together with
legal interest from the 7th day of July, 1913, and the costs of the cause. From this judgment the defendant
appealed.

Counsel for the appellant urges that the trial court erred (a) in finding that the deceased's obligation to pay the
P2,103.75 was not transferred to the purchasers of the bakery, Laudico and Ubaldo, with the knowledge and
consent of the plaintiff; (b) in finding that the plaintiff did not by act or deed agree to release the estate of Claro
Ong from the payment of that amount; (c) in not deducting from the P2,103.75 the sum of P339, the value of
goods and merchandise sold and delivered by the plaintiff to Mamerto Laudico and not to the deceased Claro
Ong, and (d) in finding that the defendant, Mauricia Sotto, was the qualified administratrix of the estate of Claro
Ong.

The first and second alleged errors may be considered together. The plaintiff was not a party to the contract
between Claro Ong and Mamerto Laudico, nor to that between the latter and Matias Ubaldo. The record fails to
disclose any attempt whatever on the part of Claro Ong to be released from his obligation to pay the plaintiff the
amount in question. While it is true that Matias Ubaldo paid in July, August, October, November, and December,
1913, P1,200 on the Claro Ong indebtedness, yet the plaintiff, by receiving this amount, did not agree to relieve
the estate of Claro Ong from the payment of the remainder and accept Matias Ubaldo as its debtor. Upon this
point Madsen, assistant treasurer of the plaintiff company, testified thus:

"Mr. Ubaldo (referring to Laudico) called upon the Pacific Commercial Company at the time he purchased the
bakery, during the latter part of June, and informed us (the first knowledge) that he had purchased the La
Fortuna bakery and stated that he had assumed all the debts of the La Fortuna grocery (bakery); we informed
him that we would naturally look to Claro Ong for the payment of his account to the house; however if he
wanted we would post to the credit of Claro Ong any payments he might wish to make. * * * As near as |
remember now, the first information | had of the resale of this property (from Laudico to Ubaldo) was a
meeting of the commissioners held some eight or ten months ago. We were never notified of that sale.”
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On cross-examination the witness stated:

"Q. And you knew that La Fortuna Bakery was transferred on the 28th of July?—A. Yes, only as | remember
the transfer was made on or about June 18. (Referring to the first transfer.)

"Q. And on the 28th of June you knew that Laudico transferred the property of the bakery to Ubaldo?—A. |
think the first time | learned of this transfer was at the meeting of the commissioners that they held in this
building some six or eight months ago.

"Q. Did you ever accept Matias Ubaldo as a debtor of the Pacific Commercial Company in the place of Claro
Ong?— A. No, sir.

"Q. Under what understanding did you accept the several payments made by Matias Ubaldo on account of the
debt of Claro Ong?—A. They were accepted on condition they would be placed to the credit of Claro Ong any
payments that he might see fit to make, but that we would look to Claro Ong for the payment of his account.

"Q. Did you state before the commissioners that you would still hold the estate of Claro Ong liable for the
payment of the debt of the deceased 7—A. Y es; the commissioners well understood that we in no way released
the estate of Claro Ong.

"Q. Although you were willing to accept any and al payments from third parties>—A. Yes; it would be
immaterial to the company who made the payment on the account of Claro Ong."

This witness further testified that the P1,200 paid by Ubaldo was collected by Eulaio Bernardo, one of the
company's collectors, on receipts made out in the office in the name of La Fortuna Bakery and that neither he nor
the collector had any authority to accept a new debtor in lieu of Claro Ong. The collector corroborated Madsen
upon these points. The only witness presented by the defendant was Matias Ubaldo, who testified that in
purchasing the bakery, he assumed all outstanding obligations and so notified the plaintiff, and that the plaintiff
accepted him as the new debtor. The trial court found that the plaintiff had no knowledge of the second transfer of
the bakery until after it had presented its claim to the commissioners and that the P1,200 were paid with the
understanding on the part of the plaintiff that the same would be applied to the account of the deceased Claro
Ong. The record does not by any means justify areversal of these findings. It istrue that the transfer of the bakery
from Laudico to Ubaldo was published in the local newspapers, but these publications were not caled to the
attention of the officers of the plaintiff company. The foregoing facts fall far short of showing that the plaintiff
consented to a substitution of anew debtor in lieu of its old one. Article 1205 of the Civil Code provides that:

"Novation, consisting in the substitution of a debtor in the place of the original one, may be made without the
knowledge of the latter, but not without the consent of the creditor."

There was no novation of the contract in question. Novation is never presumed. (Martinez vs. Cavives, 26 Phil.
Rep., 581.)

Asto the third alleged error, the facts are these: The last item of P339 in the plaintiff's account was for goods sold
and delivered to the bakery on June 19, 1913, just one day after the bakery was sold by Claro Ong to Laudico, two
days before Claro Ong died, and some eight days before the bakery was sold to Ubaldo. In view of the fact that
Ubaldo assumed all outstanding obligations, one of which was the P339, and he having paid P1,200 on the
indebtedness, no reason exists why the P339 should not be considered a part of the P1,200.

In discussing the last assignment of error, counsel for the appellant says: "We admit that the defendant is an
administratrix of the estate La Fortuna, but she is only a special administratrix of that property appointed for the
only purpose of keeping in trust that bakery while the probate of the will of Claro Ong was pending;" and then
cites the provisions of section 661 of the Code of Civil Procedure which provides that a special administratrix
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shall not be liable to an action by a creditor, or pay any debts of the deceased. Shortly after Mauricia Sotto was
appointed specia administratrix of the estate of the deceased Claro Ong, commissioners were appointed and these
commissioners proceeded to hear and consider claims presented against that estate. The claim in question was one
considered by the commission. The plaintiff's complaint, presented after the appeal had been taken, makes the
estate of Claro Ong, defendant, represented by Mauricia Sotto. If any objection was ever made upon this point in
the court below or before the commissioners, our attention has not been called to it in the briefs. The first time the
question was raised was in the printed briefs filed in this court. The correctness of the plaintiff's claim has been
fully considered by the court below after hearing and the presentation of all the testimony by both parties. The fact
that Mauricia Sotto is only the special administratrix cannot prejudice in any way the interests of the estate which
she represents.

For the foregoing reasons, the judgment appealed from is affirmed, it being understood, however, that the amount
of the claim, together with the interest and costs, including the costs in this instance, will be paid out of the estate
of the deceased Claro Ong by the regular administrator, or executor, as the case may be. So ordered.

Torres, Johnson, Moreland, and Araullo, JJ., concur.
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