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JOHNSON, J.:

This action was commenced in the Court of First Instance of the city of Manila on the 16th of December, 1913. Its
purpose was to recover of the defendant two sums of money, the first for P13,692.50, together with interest
thereon at 8 per cent from the 15th of February, 1913, until paid, and the second for P8,947.15, together with
interest at the rate of 8 per cent from the 19th of August, 1913, and costs, and for such further relief as the court
might deem juet and equitable.

The plaintiff, in its first cause of action, alleged that the defendant was indebted to it in the sum of P13,692.50 as
the balance due and unpaid on account of an electric light plant sold and delivered to the defendant.

In the second cause of action, the plaintiff claimed that the defendant was indebted to it in the sum of P8,947.15,
as the balance due and unpaid for merchandise sold and delivered to the defendant.

The defendant appeared and answered the complaint. With reference to the first cause of action, the defendant
denied generally all of the facts alleged and contended that the said electric light plant, etc. had never been
properly installed, as a result of which the defendant had been maged to the extent of P7,000, and prayed that a
judgment be entered against the plaintiff for that amount; and for the further sum of P200 per month until the said
plant was properly installed in accordance with the terms of the contract between the said parties.

The defendant also denied generally all of the facts alleged in the second cause of action, and contended that the
plaintiff had agreed to furnish said merchandise and supplies at a 10 per cent discount from the retail price, but
that instead of furnishing said merchandise at said discount, it had charged the defendant more than the regular
retail price.

Upon the issue thus presented, the cause was brought to trial, after which the Honorable A. S. Crossfield, judge,
rendered a judgment in favor of the plaintiff and against the defendant for the full amount stated in the complaint,
in accordance with the prayer thereof. The defendant presented a motion for a new trial which was denied, and the
case is now here upon appeal by it.

The lower court found from the evidence adduced during the trial of the cause that a contract was duly entered
into between the parties to this action for the installation of an electric light, etc. plant for the defendant in the
municipality of Lueena; that the payments were to be made at stated intervals; that the plaintiff guaranteed the
machinery for ten years against defect in manufacture; that after the contract was made there was some delay in
the fulfillment thereof because of a question with regard to the franchise of the defendant, so that the term of
payment or payments was changed to eight months from February 15, 1913, instead of from October 1, 1912, as
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originally agreed upon; that the machinery was delivered and the plant put in operation, and upon a preliminary
test the same was found to be satisfactory, and in fact it produced more power than was called for in the contract;
that a man was selected by the defendant to be taught how to run said plant; that said man was taught by a
representative of the plaintiff to operate and manage said plant; that later the defendant, for purely economic
reasons, changed this first man for another to run the plant; that soon after the second man began to operate and
manage the machinery a number of minor difficulties arose which were corrected by a representative of the
plaintiff; that said minor difficulties were not due to defects in the machinery, but to the carelessness of the
management of the operator; that on the 14th of February, 1914, and after a recurrence of several minor
difficulties, and after the plant had been in operation for a number of months, three electrical experts were called
for the purpose of examining the machinery, who reported that the machine was not producing the power which
was produced upon its installation, and was below the requirements of the contract; that the machinery was not
producing the power which it had originally produced upon its installation by reason of the fact that it had not
been properly cared for.

The lower court, upon the foregoing facts, held that the plaintiff could not be held responsible for the defective
condition of the machinery arising from improper care or from a lack of knowledge in the operating of the same.

The lower court found that the defects in running the machinery and the failure to produce the necessary power
was due to the fact that the defendant had employed a person without sufficient knowledge to operate it. The
lower court decided that the plaintiff was entitled to recover the balance due under the contract, for the sale of the
machinery in question.

With reference to the second cause of action, the lower court found that the plaintiff had sold to the defendant
merchandise, an itemized account of which had been furnished to the defendant, between the 5th of August, 1912,
and the month of October, 1913, amounting to P12,299.75, and that there was still due and unpaid on said account
the sum of P8,947.15. The defendant insisted that the sum of P1,868.95 of said amount represented the value of
certain merchandise or certain wire which had been furnished by the plaintiff in order that the defendant might
comply with its franchise. This merchandise or wire was not in accordance with the terms of the contract, but the
lower court found that the plaintiff was not given sufficient time in which to furnish the required wire. The wire
was furnished at the request of the defendant. It was used by the defendant. The defendant is still retaining it. It
has made no offer to return it. It was furnished to the defendant at its request, and the lower court held that,
therefore, it was liable to pay for it.

The defendant-appellant assigns as its first error, the fact that the lower court erred in not deciding that the
defendant had no obligation to pay the unsatisfied one-half of the purqhase price of the machinery (P13,692.50)
until the machinery had been adjusted to produce the power guaranteed in the contract. This assignment of error
raises the question of fact whether the machines, after installation, complied with the contract. The plaintiff claims
that both the machines were tested by their engineers, and that they showed a capacity above the capacity which
had been guaranteed. That fact is denied, however, by the defendant, especially as to the machine known as No. 2.
The record shows that the machines were set up and started, the first in the month of March, 1913, and the second
in the month of May, 1913. They were set up by competent engineers. A man selected by the defendant was
trained to operate the machines by an expert furnished by the plaintiff. So long as this trained man continued to
operate the machinery, there was no complaint. The defendant, however, found it advisable for economical
reasons to discharge the first man, who had been trained by the expert furnished by the plaintiff, and employed a
new man who had not been especially trained to operate electrical machinery. Immediately after the new man
took charge of the operation of the machinery difficulties began to arise. They were adjusted from time to time by
a representative of the plaintiff.
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On October 18, 1913, the plaintiff presented its account against the defendant and asked for a settlement. On
December 11, 1913, the parties to this action came to an agreement as to all the disputed amounts, except the wire
referred to above, which was used at the time of the first installation of the machinery.

On the 23d of September, 1913, the defendant corporation, through its board of directors, by resolution accepted
the machinery and agreed to the terms of payment.

The defendant made some objection to the high cost of maintaining the machinery and in the running of the same
with gasoline. The record shows that the machinery was not intended to be run by gasoline, but by a grade of
crude petroleum.

This action was brought on the 16th of December, 1913. It was not until after the present action was brought that
the defendant asked or requested that a special test of the machinery be made. The defendant called in certain
electrical experts for the purpose of testing the machinery again. The test, which was made on or about the 14th of
February, 1914, showed that the machines would not generate the capacity guaranteed. The experts, including
Duffy of the Insular ice plant, and two others, attributed the fact that the machines were not producing the power
which they ought to produce to the dirty condition of the machines—to the fact that they had not been properly
cared for.

The defendant had been running the machinery for a period of eight months. It made no effort to show that its
engineer in charge of the machinery was a competent man, in fact the record shows that he was an incompetent
man. The record also shows that the defendant had not used proper fuel for the running of the machinery. The
plaintiff had not guaranteed that the machines would run with a certain capacity or would develop certain power
under all conditions, and at all times unless the defendant should manage the machines by competent engineers
and use proper fuel. The plaintiff simply guaranteed that the machines were free from defects; that they would
produce certain power, if properly managed by competent men, when they were properly supplied with the right
kind of fuel.

The defendant-appellant contends that the lower court committed an error in not allowing it credit for the sum of
P1,000, the value of certain shares of stock sold by it to the plaintiff. While there is no reference in the pleadings,
to this item, yet, without objection on the part of the plaintiff the defendant was permitted to prove that the
plaintiff was indebted to it in the sum of P1,000 for a number of shares of stock purchased. By reference to
Exhibit 7, we find a letter written by the plaintiff to the defendant recognizing said indebtedness and promising to
pay said sum upon a final settlement of their accounts. The appellee makes no reply in its brief to that contention
of the appellant. Considering said letter of the plaintiff, we are of the opinion that the total indebtedness due the
plaintiff from the defendant should be reduced by said sum (P1,000).

We believe that what has been said above sufficiently answers the fourth and fifth assignments of error, and
without any further discussion of the facts, we are of the opinion, and so hold, that a preponderance of the
evidence shows that the defendant is indebted to the plaintiff in the sum of P12,692.50, as the balance due on the
contract for the purchase of machinery, together with interest thereon at 8 per cent from the 15th of February,
1913, until paid, and in the further sum of P8,947.15 for merchandise sold by the plaintiff to the defendant,
together with interest at 8 per cent thereon from the 19th of August, 1913, until paid, and costs. So ordered.

Arellano, C. J., Torres, Carson, Trent, and Araullo, JJ., concur.
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