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YBAÑEZ, J.:

Before Us is a Petition for Certiorari filed by petitioner IRM Aviation, Inc. pursuant to Rule 65 of the Revised
Rules of Court seeking to annul and set aside the Decision rendered on 06 May 2011 by the Second Division of
the National Labor Relations Commission (NLRC) in NLRC LAC No. 01-000323-11 (NLRC
NCR-00-05-07029-10), as well as the Resolution promulgated on 14 June 2011 denying the Motion for
Reconsideration thereof.

The Facts

On 20 May 2010, private respondent Jonel E. Andutan filed with the Labor Arbiter a complaint for illegal
dismissal, unfair labor practice, damages and attorney's fees[1] against petitioner IRM Aviation, Inc.

The parties were required by the Labor Arbiter to submit their respective position papers after the preliminary
mandatory conference with them yielded no positive results.

In his Position Paper[2], private respondent alleged that, sometime in February 2008, he was employed by
petitioner company as security guard for a compensation of P4,982.00, payable every fifteen (15) days. However,
he was dismissed on 16 May 2010 for two omissions, viz: (1) failure to detect a baggage that was wrongly loaded
into the Royal Brunei Aircraft on 02 June 2009; and (2) failure to conduct the proper aircraft search during a
Transport Security Administration (TSA) Audit on the Hawaiian Airlines on 21 November 2009.

Respondent denied the first infraction on 02 June 2009 where he allegedly failed to detect a baggage that was
wrongly loaded into the Royal Brunei Aircraft, since he claimed that he was not the assigned guard who was
overseeing the loading of the baggage into the said aircraft, as it was a certain Romulo Delima who was assigned
in that area.

As regards the 21 November 2009 incident, respondent insisted that his omission was not a grave offense. He
narrated that, in one of the seats he inspected, he tapped the life vest below the seat but did not pull out the vest.
The Transport Security Audit (TSA) Personnel then told him he had to pull out the vest, and instructed him to
repeat the inspection. He obeyed at once and was given a thumbs up sign in approval by the TSA personnel.

Respondent argued that he served the thirty (30)-day suspension for the alleged first infraction on 02 June 2009
without giving him first the opportunity to explain his side. He stressed that the only notices to explain which he
received were those dated 06 January 2009[3] and 02 March 2010[4].

Respondent argued that if he indeed committed a wrong, he should have first been given an opportunity to
explain, and that dismissal is too harsh a penalty to impose on him. He contended that the only reason he could
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think of for his dismissal is his active involvement in the newly-organized union, where he was elected as Press
Relations Officer.

Petitioner company, on the other hand, countered that, prior to respondent's dismissal on 16 May 2010, he was
formally investigated relative to the incident on 21 November 2009, where he failed to conduct the proper aircraft
search during a spot audit report conducted by the Transport Security Administration (TSA) on Hawaiian
Airlines. In order to give respondent a full opportunity to explain his side, a first notice to explain dated 06
January 2009[5] was served upon him, which was duly received by him on 07 January 2010, as shown by
respondent's signature thereon. Thereafter, a second notice to explain dated 02 March 2010[6] was served upon
him giving him an extended period to submit his written explanation. Respondent complied with above notices
and submitted his written explanation[7] dated 04 March 2010. Moreover, an administrative hearing[8] was
conducted on 02 March 2010 to give respondent the opportunity to explain his side.

However, given the critical nature of the aviation security industry where respondent was a part of, the
management of petitioner company arrived at the conclusion to terminate respondent, especially since the 21
November 2009 incident was not his first infraction. Thus, a Notice of Termination[9] dated 15 April 2010 was
issued to respondent.

On 28 October 2010, the Labor Arbiter rendered his Decision[10] holding that respondent's dismissal was valid
and was not due to his alleged union activities. As regards the first infraction committed on 02 June 2009, the
Labor Arbiter rejected respondent's explanation that he was not the assigned guard who had the duty to watch the
proper loading of the baggage, since respondent actually saw the incident and it was still his responsibility to
prevent the improper loading of the same. The Labor Arbiter further established respondent's second wrongful act
committed on 21 November 2009, since respondent admitted his misconduct during the said aircraft search.
Lastly, the Labor Arbiter ruled that petitioner properly complied with procedural due process in effecting
respondent's termination.

Aggrieved with the said ruling, respondent appealed from the said Decision to the NLRC[11], which rendered the
assailed Decision[12] on 06 May 2011 reversing the Labor Arbiter's findings. The NLRC ratiocinated that, while
indeed respondent was guilty of the two infractions committed by him, the supreme penalty of dismissal is not
justified. The NLRC noted that respondent started his employment with petitioner only in February 2008 and the
incidents happened the following year, or in June and November 2009. While respondent failed to level up to the
standards of aviation in the two incidents, said failure may not be considered as gross negligence or serious
misconduct, but may merely be construed as lack of skill in the job due to a short period of exposure to its
occurrences. The NLRC further held that there is an absence of a clear and convincing showing that the June
incident was all due to respondent's fault, since Mr. Romulo Delima monitored the loading of the baggage without
calling the attention of the operator who transported the same. Thus, the NLRC declared that the 21 November
2009 incident may not be considered habitual and gross which would warrant the supreme penalty of dismissal.
The dispositive portion[13] of said Decision reads as follows, viz:

“WHEREFORE, premises considered, the Decision appealed from is hereby REVERSED and SET ASIDE
and a new one entered declaring the dismissal of complainant is not valid, thus he should be reinstated to his
former position without loss of seniority rights and other privileges but without backwages; and there is no
entitlement to other reliefs he prays for.

SO ORDERED.”

BATAS.org - Philippine Law Library IRM AVIATION SECURITY, INC., PETITIONER, VS. NATIONAL LA...

© 2026 batas.org  ·  Philippine Bar Review & Law-School Companion Page 2 of 6

Bar review courses, mock exams and a study planner that keeps you on pace - batas.org



Aggrieved, petitioner filed a Motion for Reconsideration[14] of the said Decision, while respondent also filed a
Partial Motion for Reconsideration[15] questioning the NLRC's denial of his claim for payment of backwages.

Both motions were denied by the NLRC in the assailed Resolution[16] promulgated on 14 June 2011.

Hence, the instant petition[17] anchored on a sole assigned error[18] purportedly committed by respondent
NLRC, viz:

AS FOUND BY HEREIN PUBLIC RESPONDENT NLRC- SECOND DIVISION AND LABOR ARBITER
A QUO, PETITIONERS HAVE PRESENTED SUFFICIENT EVIDENCE SHOWING THAT THE
PRIVATE RESPONDENT WAS VALIDLY AND LEGALLY DISMISSED WITH DUE PROCESS,
HENCE, THERE WAS A CLEAR GRAVE ABUSE OF DISCRETION ON THE PART OF THE PUBLIC
RESPONDENT NLRC-SECOND DIVISION IN HOLDING THAT THERE WAS ILLEGAL DISMISSAL
AND ORDERING HEREIN PETITIONER IRM TO REINSTATE RESPONDENT TO HIS FORMER
POSITION WITHOUT LOSS OF SENIORITY RIGHTS AND OTHER PRIVILEGES BUT WITHOUT
PAYMENT OF BACKWAGES

In support of said assigned error, petitioner claims that respondent's dismissal was for just cause and was made
after compliance with procedural due process. Petitioner insists that respondent's infraction constitutes serious
misconduct and gross negligence which are grounds for dismissal, since respondent failed to properly inspect the
life vest and, had it been left uninspected, put the life of passengers, and the name and goodwill of the airline and
security agency at risk. Moreover, it contends that the length of time that respondent was employed with
petitioner should have worked against him, since his length of service with petitioner company should have given
him enough time and competence to carry out the basic functions of a ramp agent, which he failed to do.

The Issue

The core issue presented for Our resolution is whether or not respondent NLRC gravely abused its discretion in
finding that there exists no sufficient ground for respondent's dismissal from the service.

Our Ruling

We find no merit to the petition.

The Labor Code provides that an employer may terminate the services of an employee for a just cause. Petitioner,
the employer in the present case, dismissed respondent based on allegations of serious miscounduct, willful
disobedience and gross and habitual neglect of duties when he failed to conduct the proper aircraft search during a
TSA Audit at the Hawaiian Airlines on 21 November 2009.

Respondent admitted that, in one of the seats which he inspected, he tapped the life vest below the seat but did not
pull out the vest to inspect the same.

On the basis of the evidence on record, this Court finds that respondent had committed a misconduct. However,
such misconduct is not serious enough to warrant his dismissal from employment under paragraph (a) of Article
282 of the Labor Code[19].

Misconduct has been defined as improper or wrong conduct. It is the transgression of some established and
definite rule of action, a forbidden act, a dereliction of duty, willful in character, and implies wrongful intent and
not mere error of judgment. The misconduct to be serious must be of such grave and aggravated character. Such
misconduct, however serious, must be in connection with the employee’s work to constitute just cause for his
separation.[20]
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In order to constitute serious misconduct which will warrant the dismissal of an employee under paragraph (a) of
Article 282 of the Labor Code, it is not sufficient that the act or conduct complained of has violated some
established rules or policies. It is equally important and required that the act or conduct must have been performed
with wrongful intent.[21]

In the present case, the petitioner miserably failed to prove that respondent's misconduct was induced by a
perverse or wrongful intent. Respondent may have committed an error of judgment in merely tapping the life vest
found under the seat, but it cannot be said that he was motivated by any wrongful intent in doing so. Indeed, his
misconduct cannot be considered as grave in character which would warrant his dismissal from employment.
Well-settled is the rule that a misconduct, which is not serious or grave, cannot be a valid basis for dismissing an
employee.[22]

Likewise, there was lack of substantial evidence to prove that respondent was guilty of neglect of duties. Neglect
of duty, to be a ground for dismissal, must be both gross and habitual[23], both of which are not obtaining in the
case at bench.

Time and again, we have ruled that while an employer enjoys a wide latitude of discretion in the promulgation of
policies, rules and regulations on work-related activities of the employees, those directives, however, must always
be fair and reasonable, and the corresponding penalties, when prescribed, must be commensurate to the offense
involved and to the degree of the infraction.[24] It is a well-settled rule that, where a penalty less punitive would
suffice, whatever missteps may be committed by labor ought not to be visited with a consequence so severe.[25]
Thus, in the instant case, it must be concluded that the penalty of dismissal meted upon the respondent was too
harsh and unreasonable under the circumstances.

With regard to the observance of procedural due process, We find that respondent was served with the required
twin notices and was afforded the opportunity to be heard. The first notice was embodied in the letter dated 02
March 2010[26] sent by petitioner, informing respondent of his violations and requiring him to explain in writing
why he should not be terminated from service. Respondent was also given the opportunity to be heard when an
administrative hearing[27] on the matter was conducted on 02 March 2010. Thereafter, respondent was issued a
memorandum[28] dated 15 April 2010 informing him of management's decision to terminate him, which is the
second notice required under the law.

However, despite petitioner's observance of procedural due process, it nonetheless failed to discharge its burden
of proving that there was just cause in respondent's termination from employment. Thus, the imposed penalty of
dismissal is still invalid.

Based on the foregoing, it cannot be said at all that respondent NLRC acted in a capricious and whimsical
manner, much less in a way that is patently gross and erroneous, when it set aside the Labor Arbiter's finding that
respondent was validly dismissed.

WHEREFORE, premises considered, the instant petition is hereby DISMISSED for lack of merit, and the assailed
Decision dated 06 May 2011 and Resolution dated 14 June 2011 rendered by the Second Division of the NLRC in
NLRC LAC No. 01-000323-11 (NLRC NCR-00-05-07029-10) are AFFIRMED.

SO ORDERED.

Dimaampao, Chairperson, and Sadang, JJ., concur.
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