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MAKALINTAL, J.:

This is an appeal by Artemio Recto from the order of the Court of First Instance of Quezon dismissing his
complaint against Brigida A. Bardos and the Secretary of Public Works and Communications.

On February 26, 1958 Bardos filed with the Bureau of Public Works a letter-complaint against Recto charging the
latter with appropriation and obstruction of an unnamed public creek in Sitio Sampaga, Barrio Puri, San Antonio,
Quezon, which creek was situated between their respective properties. Recto answered the complaint on May 17,
1958. After hearings were conducted before an investigator of the Bureau, the Undersecretary of Public Works
and Communications rendered on August 26, 1958 a decision, the dispositive part of which is as follows:

"Premises considered, it is hereby ordered that the respondent remove whatever filling and/or obstruction he
has illegally placed within the bed or channel of the creek above-referred to and restore the same to its original
condition within thirty (30) days from the date of receipt hereof; otherwise, judicial action shall be instituted
against him under the provisions of Section 8 of Act 3208, Commonwealth Act No. 383 and Section 1926 of
the Revised Administrative Code."

Recto received a copy of the decision on October 25, 1958. The following November 20 he petitioned for review
and Consideration, which was opposed by Bardos. On December 8, 1958 the Secretary of Public Works and
Communications endorsed Recto's petition to the Director of Public Works "for appropriate action, comment
and/or recommendation." On February 27, 1959 the Secretary denied the petition for review. Copy of his
resolution of denial was received by appellant on April 13, 1959. On April 16, 1959 he filed this action by way of
appeal, praying, among other things, that enforcement of the decision of the Secretary be enjoined. Bardos moved
to dismiss the complaint on the grounds that the court had no jurisdiction to try the case; that the cause of action,
if any, was barred by prior judgment; and that the complaint did not state a cause of action against the defendants.
The Secretary filed a similar motion, alleging lack of jurisdiction and prescription.

The court deferred action on the motion until the hearing on the merits, and on April 7,1960, after such hearing,
dismissed the complaint. The ground for the dismissal was that the action was filed after the lapse of thirty days
from notice of the decision appealed from.

The lower court relied on the rule enunciated in Enriquez v. People of the Philippines, 68 Phil. 8, applying Section
25-A of Act 2152, as amended by Section 8 of Act 3208. This section provides:

"The Secretary of Commerce and Communications, in addition to the powers vested in him by the irrigation
law, shall also have authority to order the removal of any obstacle to the free course of public waters, canals,
ditches, or irrigation system which may redound to the detriment of public or private rights recognized by the
Irrigation Law and its amendments, and shall give the party concerned a period not to exceed thirty days for

© 2026 batas.org  ·  Philippine Bar Review & Law-School Companion Page 1 of 3

Turn this case into an audio lecture - facts, issues, ruling and doctrine - at batas.org



the removal of such obstacle, which period may be extended if the nature of the construction or some
fortuitous cause requires it."

This Court said in that case that a motion for reconsideration of the Secretary's decision ordering removal of the
obstruction does not ex proprio vigore suspend the running of the period stated in the legal provision and that any
extension of said period must be given expressly and for the reason that the nature of the construction or some
fortuitous cause requires it.

It is clear that the rule thus enunciated does not apply to the situation before us. The extension contemplated in
Section 25-A of Act 2152 refers to the period for the removal of the construction complained of pursuant to a
decision of the Secretary which presumably is no longer being challenged and has become final and executory,
but which removal cannot be carried out within the thirty-day period because of the nature of the construction or
of some fortuitous cause.

In the instant case it is the period within which to appeal to the Court of First Instance from the decision of the
Secretary that is in issue, that is, whether or not such period should be deemed suspended by reason of the motion
for reconsideration filed by appellant. The parties are agreed that such an appeal may be taken within thirty days
from receipt of a copy of the decision.[*] Copy of the Secretary's decision was received by appellant on October
25, 1958. His motion for reconsideration was filed on the following November 20. The law (section 4) does not
prevent an aggrieved party from moving for reconsideration. Such motion is standard procedure, especially where
exhaustion of administrative remedies is required before judicial action is resorted to. It is only logical that where
a motion for reconsideration is filed, as in this case, the period for appeal should be deemed suspended. The
Secretary himself must have so deemed it when on December 8, 1958 he indorsed the motion to the Director of
Public Works for "action, comment and/or recommendation." Otherwise the indorsement would have been a
meaningless gesture, since on that date the thirty day period had already expired.

We hold that the action below was filed on time, and the order appealed from is set aside and the case remanded
to the lower court for further proceedings, with costs against appellee Bardos.

Bengzon, C. J., Bautista Angelo, Concepcion, Reyes, J. B. L., Dizon, Regala, Bengzon, J. P., and Zaldivar, JJ.,
concur.

[*] Section 4, Act 2152, as amended by Section 2, Act No. 3208, provides that any controversy between the
persons claiming rights to the use of water of any stream shall be submitted to the Secretary of Commerce (now
Public Works) and Communications through the Director of Public Works and his decision thereon shall be final
unless appeal therefrom be taken to the proper court within thirty days after date of notification of the parties of
said decision. In those instances (see Sections 15 and 33) where the Irrigation Law (Act 2125, as amended)
provides for an appeal to the courts from the decision of the Secretary, reference is always made to Section 4 for
the manner of appeal. While it is true that Section 25-A does not provide for an appeal from the decision of the
Secretary ordering a party to remove obstacles to the free course of public waters, etc., it cannot be gainsaid that
such appeal may be made by the proper party if he believes the decision is erroneous. This is especially so,
considering the fact that failure to comply with the decision of the Secretary in a case gives rise to criminal
liability.
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