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QUIJANO-PADILLA, J.:

This is an appeal[1] from the Decision[2] of Branch 30 of the Regional Trial Court of Negros Oriental,
Dumaguete City, dated December 4, 2012 in Criminal Cases Nos. 19971 and 19970, finding the
accused-appellant guilty beyond reasonable doubt for Violation of Sections 5[3] and 11[4], respectively, of
Article Il of R.A. 9165, otherwise known as the “ The Comprehensive Dangerous Drugs Act of 2002".

The Facts

Accused-appellant Edilberto Villaca-ol y Rusiana was charged by the City Prosecutor of Dumaguete City in two
separate amended criminal Informations5 dated June 2, 2010, which read:

In Criminal Case No. 19971

“That on or about the 24[th] day of May, 2010, in the City of Dumaguete, Philippines, and within the
jurisdiction of this Honorable Court, the said accused, not being then authorized by law, did then and there,
willfully, unlawfully, and feloniously, sell to a poseur-buyer two (2) heat-sealed transparent plastic sachets
each containing 0.01 gram of white crystalline substance with total net weight of 0.02 grams (sic) of
M ethamphetamine Hydrochloride, otherwise known as“SHABU”, a dangerous drug.

That the accused has been found positive for the use (of) Methamphetamine, a dangerous drug, as reflected in
Chemistry Report No. CDT-031-10.

Contrary to Section 5, Article 1l of R.A. 9165.”[6]
In Criminal Case No. 19970

“That on or about the 24[th] day of May, 2010, in the City of Dumaguete, Philippines, and within the
jurisdiction of this Honorable Court, the said accused, not being then authorized by law, did then and there,
willfully, unlawfully, and feloniously, possess and keep One (1) heat-sedled transparent plastic sachet
containing 0.01 gram of Methamphetamine Hydrochloride, otherwise known as “SHABU”, a dangerous drug.

That the accused has been found positive for the use (of) Methamphetamine, a dangerous drug, as reflected in
Chemistry Report No. CDT-031-10.

Contrary to Section 11, ArticleIl of R. A. 9165.”[7]

Upon arraignment[8] on June 10, 2010, the accused-appellant, duly assisted by a counsel, pleaded not guilty to the
crimes charged.

Thereafter, trial on the merits ensued.

The Version of the Prosecution[9]
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The facts as narrated by the plaintiff-appelleein its Brief[10] are as follows:

In the afternoon of May 24, 2010, a confidential informant informed the officers of the National Bureau of
Investigation, Dumaguete District Office that there was a rampant peddling of illegal drugs at a certain old house
situated near the chico tree along Flores Avenue, Zone 4, Barangay Looc, Dumaguete City.

Acting on atip by a confidential informant, NBI Special Investigator Nicanor Ernesto Tagle at about 4:00 p.m.,
held a briefing for an anti-narcotics operation at the said area. The following were present at the briefing: SPO4
Douglas Ferrer, PO2 Glenn Corsame, the confidential informant and other members of Task Force 24, a group
comprised of elements of the National Bureau of Investigation (NBI), Philippine National Police (PNP) and
Philippine Drug Enforcement Agency (PDEA) which is tasked to battle the drug problem in Negros Oriental.

In the briefing, it was agreed that the confidential informant would act as the poseur-buyer with the rest of the
operatives acting as backup. The confidential informant/poseur buyer would proceed to the area on his motorcycle
while the operatives were to ride the NBI's vehicle. It was also agreed that the backup team would wait at the E1
Camino Blanco resto bar along Flores Avenue for the Cl/poseur buyer's signal via text message, confirming a
successful transaction. SI Tagle then prepared (four) 4 pcs. one hundred peso bills marked with his initials and
gave them to the Cl/poseur buyer to be used as buy bust money.

Around 4:30-4:45 p.m., the Cl/poseur-buyer and backup team proceeded to the target area of Zone 4, Barangay
Looc, Dumaguete City. As planned, the Cl/poseur buyer immediately proceeded to the old house while the
backup team proceeded to the EI Camino Blanco resto bar to await the Cl/poseur buyer's text message.

Shortly thereafter, SI Tagle received a text message that the Cl/poseur buyer was about to purchase shabu. Sl
Tagle and the rest of the team hurried to the target site and positioned themselves within Ten (10) meters away
from the old house. From this position, Sl Tagle, SPO4 Ferrer and the rest of the team saw the Cl/poseur buyer in
the act of giving money to a man. In exchange for the money received from the Cl/poseur buyer, the man handed
to the latter two (2) sachets containing white crystalline substance, suspected to be shabu.

The buy bust team then rushed to the scene, prompting some of the bystanders in the area to yell “dakop! dakop!”
(arrest! arrest!) and scamper away. The man, however, remained oblivious to the commotion, thus enabling PO2
Corsame and SPO4 Ferrer to hold on to him.

SPO4 Ferrer recovered from the man's hands one (1) sachet containing white crystalline substance and cash
amounting to One Thousand Nine Hundred Pesos (P1,900.00), including the four (4) marked One Hundred Peso
bills used as buy bust money. SPO4 Ferrer arrested the man and apprised the latter of his constitutional rights.

The Cl/poseur buyer then turned over the two (2) sachets subject of the buy bust to SPO4 Ferrer. When the police
officer asked for his name, the man identified himself as Edilberto Villaca-ol, herein appellant. SPO4 Ferrer
marked the Two (2) sachets surrendered by the Cl/poseur buyer as “EV-BB1 5-24-10" and “EV BB2 5-24-10,”

respectively. He also marked the sachet retrieved from the appellant's hands as “EV-P 5-24-10". The letters “EV”

stood for appellant'sinitids; the letters “BB” for buy bust; the letter “P" stood for the crime of illegal possession
of dangerous drugs; and the numbers“1” and “2” to differentiate the two sachets bought from appellant.

With the crowd becoming hostile, SPO4 Ferrer and his fellow operatives brought the accused-appellant to the
NBI's office. There, PO2 Corsame prepared the inventory of seized items in the presence of SPO4 Ferrer and
several witnesses who all signed the “Inventory/Receipt of Drugs and other Property Seized.” Sl Tagle also
signed as team leader and photographer, having taken the pictures for the inventory.

Thereafter, 101 Amatong recorded the incident while SI Tagle and SPO4 Ferrer prepared and delivered to the
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PNP Negros Oriental Provincial Crime Laboratory their written request for laboratory examination and drug test
together with the seized items and the person of appellant. Forensic chemist PCI Llena personally received the
written request, the seized items and the person of appellant at around eight o'clock in the evening that same day.

PCI Llenas Chemistry Report No. D-048-10 indicated that all three specimens, each of which weighed 0.01 gram,
tested positive for methamphetamine hydrochloride. PCI Llena aso did a laboratory examination on
accused-appellant's urine which also tested positive for methamphetamine as stated in Chemistry Report No.
CDT-031-10. Until the delivery of the three specimens to the trial court together with the two chemistry reports
on June 2, 2010, the seized items remained in PCI Llena's custody.

The Version of the Accused-Appellant

Defense presented as its sole witness accused-appellant Villaca-ol. The parties agreed to adopt the testimony of
Rongjoy Liuy Iligan who was arrested together with the herein accused-ppellant and is also charged for violations
of Sec. 11 and 12, of R.A. 9165. The defense version is summarized as follows:

On May 24, 2010, at around 4:00 p.m., accused-appellant went to Brgy. Looc, Dumaguete City to visit his friend
Dequio Rubio. When he was on his way home, he passed through a shortcut. He passed by a small old house
where he saw people playing cards. As accused-appellant was about to climb upstairs of the said house to see the
activities, he heard a sound of a slamming of a door of a car. He saw people coming out of said vehicle with guns
and people inside the old house who were playing cards started to scamper away. Appellant did not run as he did
not participate in playing cards. There were around five (5) persons who came out of the car. SPO4 Ferrer
conducted a search upon his person and nothing was recovered from him except his money in the sum of
P1,500.00. At the time of said search, among those present were a certain Jun and a woman who was also
searched and handcuffed, whom he later knew as Ronagjoy Liu at the NBI office. He did not see anything
recovered from Rongjoy. The arresting officers did not inform him of any rights. He and Rongjoy were brought to
the NBI Offiice where they were made to sit down and face a table. PO2 Corsame faced them on the table and
wrote something on a paper and he asked SPO4 Ferrer what he was going to do. SPO4 Ferrer told PO2 Corsame
to divide the items (packets of shabu) between Appellant and Rongjoy. SPO4 Ferrer took out a Mentos container
containing shabu in his pocket and poured some packets of said shabu on the table. The officers placed an
adhesive tape on said items and wrote something on it. Appellant denies having and selling shabu as nothing was
recovered from him. He was not able to file a case against the arresting officers because they were police officers
and he had no money to file a case against them.[11]

The Ruling of the Regional Trial Court

In a Decision[12] dated December 4, 2012, the Regional Trial Court found the accused-appellant guilty beyond
reasonable doubt of the crime penalized under Sections 5 and 11, Article Il of R.A. 9165. In the assailed decision,
the trial court found the evidence presented by the prosecution to be sufficient to establish the elements of the
crimes charged. The trial court likewise found the chain of custody of the siezed illegal drugs to have remained
unbroken. The decretal portion of the decision reads:

“WHEREFORE, in the light of the foregoing, the Court hereby renders judgment as follows:

1. In Criminal Case No. 19971, the accused Edilberto Villaca-ol y Rusiana is hereby found GUILTY beyond
reasonable doubt of the offense of illegal sale of 0.02 gram of shabu in violation of Section 5, Article Il of R.
A. 9165 and is hereby sentenced to suffer a penalty of life imprisonment and to pay a fine of Five Hundred
Thousand Pesos (P500,000.00).

The two (2) heat-sealed transparent plastic sachets with markings “EV-BB1 5-24-10" and “EV-BB2 5-24-10,”
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each containing 0.01 gram of shabu for a total net weight of 0.02 gram of shabu are hereby confiscated and
forfieted in favor of the government and to be disposed of in accordance with law.

2. In Criminal Case No. 19970, the accused Edilberto Villacaol Y Rusiana is hereby found GUILTY beyond
reasonable doubt of the offense of illegal possession of 0.01 gram of shabu in violation of Section 11, Articlell
or R.A. No. 9165 and is hereby sentenced to suffer an indeterminate penalty of twelve (12) years and one (1)
day as minimum term to fourteen (14) years as maximum term and to pay a fine of Four Hundred Thousand
Pesos (P400,000.00).

The one (1) heat-sealed transparent plastic sachet with markings “EV-P 5-24-10" containing 0.01 gram of
shabu is hereby confiscated and forfeited in favor of the government and to be disposed of in accordance with
law.

In the service of sentence, the accused Edilberto Villaca-ol y Rusiana shall be credited with the full time during
which he has undergone preventive imprisonment, provided he agrees voluntarily in writing to abide by the
same disciplinary rules imposed upon convicted prisoners.

SO ORDERED.

December 4, 2012, Dumaguete City, Philippines.[13]

Aggrieved with the decision, the accused-appellant timely filed this appeal[14] and raised the following
assignment of errors, to wit:

| THE TRIAL COURT GRAVELY ERRED IN NOT FINDING NO BUY BUST OPERATION ACTUALLY
TOOK PLACE DESPITE THE FATAL INCONSISTENCIES AND INCREDULITY IN THE
TESTIMONIES OF THE PROSECUTION WITNESSES WHICH CAST SERIOUS DOUBTS AS TO
TRUTHFULNESS OF THE EXISTENCE OF THE ALLEGED BUY BUST OPERATION.

Il THE TRIAL COURT GRAVELY ERRED IN CONVICTING THE ACCUSED-APPELLANT OF THE
OFFENSES CHARGED WHEN THE LATTER'S GUILT WAS NOT PROVEN BEYOND REASONABLE
DOUBT.[15]

This Court's Ruling

The Appea is meritorious. We cannot sustain accused-appellant’s conviction for both sale and possession of
dangerous drugs, as this Court hereby acquits Villaca-ol in view of the prosecution's failure to prove his guilt
beyond reasonable ground.

In Reyes vs. Court of Appeals[16], the Supreme Court emphasized that a “conviction must stand on the strength
of the prosecution's evidence, not on the weakness of the defense which the accused put up. Evidence proving the
guilt of the accused must always be beyond reasonable doubt. If the evidence of guilt falls short of this
requirement, the Court will not allow the accused to be deprived of his liberty. His acquittal should come as a
matter of course”.[17]

In a catena of cases, the Supreme Court laid down the essential elements to be duly established for a successful
prosecution of offenses involving the illegal sale of dangerous or prohibited drugs, like shabu, under Section 5,
Article Il of Republic Act No. 9165, to wit: (1) the identity of the buyer and the seller, the object of the sale and
the consideration; and (2) the delivery of the thing sold and payment therefor.[18] Briefly, the delivery of the
illicit drug to the poseur-buyer and the receipt of the marked money by the seller successfully consummate the
buy-bust transaction. What is material, therefore, is the proof that the transaction or sale transpired, coupled with
the presentation in court of the corpus delicti.[19]
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On the other hand, for an accused-appellant to be convicted of illegal possession of prohibited or regulated drugs,
the following elements must concur: (1) the accused is in possession of an item or object, which isidentified as a
prohibited drug; (2) such possession is not authorized by law; and (3) the accused freely and consciously
possessed the drug.[20]

In the present case, the foregoing elements have not been established by the prosecution with moral certainty. A
careful assessment of the evidence on record reveals that there is no sufficient proof, enough to warrant a
judgment of conviction, that accused-appellant actually sold shabu to the poseur-buyer. Worse, there are material
discrepancies and inconsistencies in the testimonies of the prosecution's key witnesses Sl Nicanor Ernesto Tagle
and SPO4 Douglas Ferrer, which weaken the probative value of the prosecution evidence as awhole.

First, the testimonies of the said police officers do not affirm with certainty as to the details of the transaction.
They could not even state with certainty as to how many sachets were seen allegedly handed by the
accused-appellant to the poseur buyer.

Sl Tagle testified as follows:

Q:

What was your confidential informant and the accused doing at the time when you saw them?
A:

When we arrived, we saw our confidential informant handing the bust money to Villaca-ol and Villaca-ol gave
a sachet of shabu to our confidential informant.[21]

While SPO4 Ferrer narrated, to wit:

Q:

Now what happened after he gave money to the accused?

A:

In exchange, Sir, the subject gave two (2) sachets of shabu.[22] (emphasis supplied)

Second conflicting statements is the narration of Sl Tagle asto what they actually saw during the aleged buy bust
sale. Said police officer declared that they witnessed accused-appellant handing shabu to the poseur buyer:

Q:
What was your confidential informant and the accused doing at the time when you saw them?
A:

When we arrived, we saw our confidential informant handing the bust money to Villacaol and Villacaol gave a
sachet of shabu to our confidential informant.[23]

However, during cross, when propounded a similar question, he had a different testimony.
Q:

So, initially, Officer, you did not witness the alleged transaction that took place between your poseur buyer and
the accused, isthat correct?
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A:
We only saw the passing of the money sir.[24]

Third, SPO4 Ferrer claims that he was the only one who had custody over the items from the time it was
confiscated to the time it was submitted to the PNP Crime Laboratory:

Q:

Now, Mr. Witness, since the time that you marked the inventory...I mean, since the time that you marked the
three (3) sachets of shabu at “daan na balay” until the inventory, until you submitted the same to the crime
laboratory, who had custody over the confiscated items?

A:
It'sonly me, Sir.[25]

However, when the court interrupted during the direct-examination of SI Tagle by Pros. Nakao, the officer
testified on the contrary:

Q:
At any time, you were not able to hold the evidences here?
A:

During inventory sir.

Q:
Y ou got hold of the specimens?
A:

No, only during the inventory when they were placed on the table.

Q:
What | mean is, were you able to touch it and have custody with it?
A:

It'sall thetime with Douglas Ferrer sir.

Q:
Y ou have never an instance held them?
A:

| just checked when it was shown to me by Ferrer sir.

Q:
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But you never touched it.
A:

| touched it sir. | just checked the contents of it sir.

Q:
So were you able to have custody of the items?
A:

No, ah, Douglas

Q:

When you touched it and you checked it, that means you were in custody of the items.....whether you hold it
and return it, so you were part of the chain of custody because you were able to get it.

A:

Only when Douglas Ferrer recovered it and he showed it to me sir and returned it to him sir.

Q:

Did you at any instance hold it?
A:

Yessir.[26]

In addition, during the direct-examination by Pros. Nakao, S| Tagle divulge that not only he had custody over the
confiscated drug but also Officer Glenn Corsame:

Q:
So what happened after these sachets were pre-marked?
A:

| decided to transfer to NBI Office since the crowd became hostile in the area sir.

Q:
And what did you do at the NBI Office?
A:

So we proceeded to the NBI Office and conducted the inventory there.[27]

XXX XXX XXX
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Q:
So who prepared the Certificate of Inventory?
A:

It was Glenn Corsame Sir.

Q:
Who were present at the inventory?
A:

The DOJ representative Ramonito Astillero, media representative Neil Rio, and Barangay Kagawad Merlindo
Tamayo sir.[28]

Itisclear that the officers are incorrigible as to who have had custody over the confiscated drug. These substantial
discrepancies goes to the very core of the identity and integrity of the corpus delicti of the charged offenses.

We agree with the defense when it stressed that with the foregoing substantial and numerous inconsistencies, the
testimonies of Sl Tagle and SPO4 Ferrer proved to be unreliable and unworthy of credence and cast doubts as to
the truthfulness of their testimonies and the integrity of the corpus delicti. Evidence to be believed must not only
proceed from the mouth of a credible witness but it must be credible in itself, such as the common experience and
observation of mankind can approve as probable under the circumstances.[29]

We believe that where there was material and unexplained inconsistency between the testimonies of two principal
prosecution witnesses relating not to inconsequential details but to the alleged transaction itself which is subject of
the case, the inherent improbable character of the testimony given by one of the two principal prosecution
witnesses had the effect of vitiating the testimony given by the other principal prosecution witness.[30] In other
words, the court ruled that it cannot just discard the improbable testimony of one officer and adopt the testimony
of the other that is more plausible. In such a situation, both testimonies |ose their probative value.

Moreover, in determining the credibility of prosecuting witnesses regarding the conduct of a legitimate buy-bust
operation, the “ objective” test aslaid down in People v. De Guzman[31] is utilized. Thus:

“We therefore stress that the “objective’ test in buy-bust operations demands that the details of the purported
transaction must be clearly and adequately shown. This must start from the initial contact between the
poseur-buyer and the pusher, the offer to purchase, the promise or payment of the consideration until the
consummation of the sale by the delivery of the illegal drug subject of the sale. The manner by which the
initial contact was made, whether or not through an informant, the offer to purchase the drug, the payment of
the “buy-bust” money, and the delivery of theillegal drug, whether to the informant alone or the police officer,
must be the subject of strict scrutiny by courts to insure that law abiding citizens are not unlawfully induced to
commit an offense. xxx”

The absence of the required personal knowledge on the part of the aforementioned arresting officers and witnesses
for the prosecution isillustrated in this wise:

Sl Nicanor Ernesto Tagle declared on direct-examination by Pros. Nakao:
Q:

How would you know that the transaction has (sic) aready taken place since it was only the confidential
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informant was tasked as the poseur-buyer?
A:

| would just wait for his text message sir.

Q:
Y ou will wait for his text message.
A:
Yessir.[32]
On the other hand, SPO4 Douglas Ferrer narrated in his direct examination by Pros. Nakao:
Q:
And you said that you will be conducting a buy-bust operation, who will be making the buy?
A:

The confidential informant.

Q:

Was he aso present at the briefing?

A:

Yes, Sir.

Q:

Now, how would the other members of the team know that the informant would be making the actual
transaction?

A:

Through text, Sir, of the cellphone.[33]

It is clear that the buy-bust team only relied upon the text of the confidential informant in determining whether the
buy-bust operation had already been conducted. Hence, nobody is credible than the confidential informant himself
who can testify to the alleged crime.

Applying this “objective’ test to this present case, it is clear that the prosecution failed to present a complete
picture of the buy-bust operation.

In addition to the foregoing, this Court declares that the non-presentation of the poseur-buyer to the witness stand
weakened the State's case. We emphasize that in a prosecution for illegal sale of dangerous drugs, the prosecution
must convincingly prove that the transaction or sale actually transpired.[34]

In the instant case, the civilian poseur-buyer during the buy-bust operation has personal knowledge to prove the
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fact of the sale, as opposed to Sl Tagle and SPO4 Ferrer who were positioned about ten meters away from the
accused-appellant and the poseur-buyer. Hence, their testimonies relative thereto were based only on pure
conjecture and assumption. At most, said testimony is plain and simple hearsay, having been gathered not from
their own persona knowledge, but as relayed to them by the alleged poseur-buyer who was never presented in
court. Given the ten-meter distance and considering that there were many bystanders around the area where the
transaction transpired, it was unlikely for them to have heard the conversations between the alleged buyer and
seller or witness the whole sale transaction.

Furthermore, the account of the arresting officers as to how they had allegedly witnessed the buy-bust sale as it
was happening, is unworthy of belief and credence, as their testimonies were filled with incredibility and contrary
to human experience.

To recall, prosecution witnesses, S| Tagle and SPO4 Ferrer claimed that they were situated at EI Camino which
was less than a kilometer away from the place of the buy-bust sale, while the poseur-buyer proceeded to said
buy-bust area where the accused-appellant was situated. Said police officers went to the place of sale, when S|
Tagle received atext message from the poseur-buyer, telling them that the latter is already transacting and that the
appellant was about to show him the shabu.[35] SI Tagle's pertinent testimony is as follows:

Q: What happened after you waited, ah you arrived there and after you instructed him to proceed to the area?

A: After awhile, it was only minutes after that, | received a text message that he's transacting now and about to
be shown a shabu by the subject.

Q: What did you do after you received the text from your confidential informant?

A: That'sthe time | informed everyone that we would be proceeding to the target area.

Q: What did you do after you received the text from your confidential informant?

A: That'sthe time | informed everyone that we would be proceeding to the target area.

Q: So what did you do?

A: So we rushed up to the target area using our vehicle and we stopped near the chicos area.

Q: How long did it take you to reach that particular area of “daan nabalay” (old house) from the time that you
received the text from the confidential informant?

A: Just less than aminute sir.

XXX XXX XXX

Q:

So how far were you from this place when you stopped?
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A:

About 10 meters away sir.

Q:

So what happened?

A:

So when we arrived at the area, we saw our confidential informant handing the money to our subject sir.[36]

The defense could not have been correct when it stressed that with this testimony alone, it is highly improbable
and doubtful that with a distance of 500 meters, the arresting officers were able to arrive that quickly and travel
that rapidly, to be able to see the transaction taking place, when in fact, the poseur buyer had texted Sl Tagle that
he was already transacting and that the Appellant was about to show to him the shabu.

What propounds this incredible story, is the fact that the arresting officers admit that they were at a distance of ten
(10) meters from the old house where the transaction took place and that the accused-appellant and the poseur
buyer were situated on a porch with an elevation of three (3) to four (4) meters from the ground, and YET the said
officers would still claim that they saw the handing of the marked money and as well as the delivery of the packet
of shabu. It is but, highly unbelievable and incredible that the said officers would be able to see, from that
distance and elevation, what the accused-appellant was handing to the poseur buyer considering that a plastic
sachet containing 0.01 gram of shabu is so small or miniscule in size and no larger than an adult finger tip.

From the foregoing, it is crystal clear that at most what the police officers have witnessed was only people who
looks like having a conversation and not the sale transaction in itself. Precisely, whether or not the said transaction
actually occurred could not be clearly established unless the poseur-buyer who participated therein is presented in
court. Besides, the witnesses of the prosecution are not even consistent in their narration of events, thereby casting
serious doubts to their already insufficient testimony.

In People v. Tadepa[37], the Supreme Court explained that the failure of the prosecution to present in court the
alleged poseur-buyer is fatal to its case. Said the Court in that case, the police officer, who admitted that he was
seven (7) to eight (8) meters away from where the actual transaction took place, could not be deemed an
eyewitness to the crime.

In People vs. Polizon[38], the Supreme Court declared that-

We agree with the appellant's contention that the non-presentation of Boy Lim, the alleged poseur-buyer,
weakens the prosecution's evidence. Sgt. Pascua was not privy to the conversation between Lim and the
accused. He was merely watching from a distance and he only saw the actions of the two. As pointed out by
the appellant, Sgt. Pascua had no personal knowledge of the transaction that transpired between Lim and the
appellant. Since appellant insisted that he was forced by Lim to buy the marijuana, it was essential that Lim
should have been presented to rebut accused's testimony.

In drug-related prosecutions, the State not only bears the burden of proving the elements of the offenses of sale
and possession of methamphetamine hydrochloride under R.A. 9165, but also carries the obligation to prove the
corpus delicti, the body of the crime, to discharge its overall duty of providing the guilt of the accused beyond
reasonable doubt. The prosecution fails to comply with the indispensable requirement of proving corpus delicti
not only when it is missing but also when there are substantial gaps in the chain of custody of the seized drugs
which raise doubts on the authenticity of the evidence presented in court.[39]
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Furthermore, there are links that must be established in the chain of custody, namely: “first, the seizure and
marking, if practicable, of the illegal drug recovered from the accused by the apprehending officer; second, the
turnover of the illegal drug seized by the apprehending officer to the investigating officer, third, the turnover by
the investigating officer of the illegal drug to the forensic chemist for laboratory examination; and fourth, the
turnover and submission of the marked illegal drug seized from the forensic chemist to the court”.[40]

In this case, the prosecution was not able to substantiate clearly the integrity and evidentiary value of the
confiscated shabu.

As above discussed, SPO4 Ferrer claims that he was the only one who had custody over the confiscated
dangerous drugs but SI Tagle testified that he had touched it. Moreover, SI Tagle also declared that Glenn
Corsame had prepared the Certificate of Inventory, thereby insinuating that the latter had custody over the said
dangerous drugs.

Under these circumstances, the prosecution has not established beyond doubt an unbroken link in the chain of
custody. The broken link in the chain of custody allow the possibility that a person, not in the chain, ever gained
possession of the seized evidence.

Another dent on the prosecution's case can be gleaned from the prosecution witness, SPO4 Ferrer's testimony
which demonstrate the possibility that he had co-mingled the confiscated illegal drugs, viz:

Q:

What happened, Officer, was that, when you recovered the plastic sachet from the possession of the accused,
later the confidential agent also handed to you the two (2) plastic sachets that he recovered?

A:

Yessir.

Q:

And that was the only time you marked the plastic sachets?
A:

Yes, sir.[41]

It is clear that SPO4 Ferrer did not mark the seized items immediately upon having custody thereof. Thus, We
could not determine which plastic sachet of shabu was used in theillegal sale of dangerous drugs and which was
in the possession of the accused-appel lant.

In thisregard, Section 21(a) of the Implementing Rules and Regulations of R.A. 9165 provides:

(8) The apprehending officer/team having initial custody and control of the drugs shall, immediately after
seizure and confiscation, physically inventory and photograph the same in the presence of the accused or the
person/s from whom such items were confiscated and/or seized, or hisher representative or counsel, a
representative from the media and the Department of Justice (DOJ), and any elected public official who shall
be required to sign the copies of the inventory and be given a copy thereof: Provided, that the physical
inventory and photograph shall be conducted at the place where the search warrant is served; or at the nearest
police station or at the nearest office of the apprehending officer/team, whichever is practicable, in case of
warrantless seizures; Provided, further, that non-compliance with these requirements under justifiable grounds,
as long as the integrity and the evidentiary value of the seized items are properly preserved by the
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apprehending officer/team, shall not render void and invalid such seizures of and custody over said items;
(Emphasis supplied).

The failure of the prosecution to show that the police officers conducted the required physical inventory and
photographed the objects confiscated does not ipso facto result in the unlawful arrest of the accused or render
inadmissible in evidence the item seized. Thisis due to the proviso added in the implementing rules stating that it
must still be shown that there exists justifiable grounds and proof that the integrity and evidentiary value of the
evidence have not been preserved.[42] “What is crucid is that the integrity and evidentiary value of the seized
items are preserved for they will be used in the determination of the guilt or innocence of the accused.” [43]

With the numerous discrepancies in the testimonies of Sl Tagle and SPO4 Ferrer, it is highly improbable that We
can assume that there has been a regularity in the performance of their duties.

With this Court’s reversal of accused-appellant’s conviction for sale of illegal drugs on the ground that the
transaction itself has not been proven by the prosecution with moral certainty, We are constrained to likewise
acquit accused-appellant for possession of theillegal drugs that were recovered from him in the subsequent search
of hisbody incident to his warrantless arrest.

Taking into account the inconsistent testimonies of the prosecution witnesses as to the sale transaction, their
implication that they did not actually hear the conversation between the police asset who acted as poseur-buyer
and accused-appellant and that they only came to know that the sale transaction is about to begin when the
civilian poseur-buyer gave them a text message, as well as the non-presentation of the said civilian poseur-buyer
during trial who could have significantly corroborated their testimonies, the Court believes that there is no
sufficient proof that accused-appellant has committed, was actually committing, or is attempting to commit an
offense when he was arrested without a warrant by officers Corsame and SPO4 Ferrer and the rest of the buy-bust
team. Hence, his arrest was illegal as it does not fall under Section 5, Rule 113 of the Rules of Court where an
arrest made without a warrant issued by the court is lawful. Since the warrantless arrest was invalid, the
subsequent search on accused-appellant’ s body was not one which isincidental to alawful warrantless arrest.[44]
Thus, the packets of shabu that were seized from accused-appellant as a result of the subsequent frisk of his body
areinadmissible in evidence against him for being “fruits of a poisonous tree”.[45]

All told, when the guilt of the accused-appellant has not been proven with moral certainty, asin this case, it is Our
policy of long standing that his presumption of innocence must be favored and his exoneration be granted as a
matter of right.[46]

Since Villaca-ol's guilt was not proved beyond reasonable doubt, We are, thus, impelled to reverse his conviction.

WHEREFORE, the appeal is hereby GRANTED. The Decision of the RTC of Negros Oriental, Branch 30,
Dumaguete City, dated December 4, 2012 in Criminal Cases Nos. 19971 and 19970 finding Edilberto Villaca-ol
guilty beyond reasonable doubt of violating Sections 5 and 11, Article Il of Republic Act No. 9165 is hereby
REVERSED and SET ASIDE.

Edilberto Villaca-ol is ACQUITTED of the crimes charged on the ground of reasonable doubt and ORDERED
IMMEDIATELY RELEASED from custody, unless he is being held for some other lawful cause. The responsible
officer is ORDERED to implement this Decision and to report to this Court the action taken hereon within five (5)
days from receipt.
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SO ORDERED.

Hernando, Chairperson and Azcarraga-Jacab, JJ., concur.
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