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QUIJANO-PADILLA, J.:

Before Us is a petition for certiorari assailing the Decision[1] dated February 28, 2014 of the Nationa Labor
Relations Commission, 7th Division, Cebu City in NLRC Case No. VAC-12-000737-2013 affirming the
Decision[2] dated November 15, 2013 of the Regiona Arbitration Branch VII, Cebu City in RAB
V11-07-1461-2013 for Illegal Dismissal, Underpayment of Salary and Separation Pay.

The Facts

Petitioner Able Services Inc. [Able for brevity] is aduly organized and existing corporation engaged in providing
skilled manpower, janitorial and utility services to the general public. Private respondent Diositio Barazon
[Barazon for brevity] started his employment with Able on May 10, 2007 as a janitor and was assigned at
Fairchild Semiconductor. His assignment ended sometime in February 2009. Thereafter, he was given a new
assignment, still as a janitor, at PAREF Springdale School [PAREF for brevity] from July 3, 2009 until July 6,
2013.

The assignment of Barazon at PAREF was cut short since the latter requested for his replacement because he
deliberately failed to attend weekly meetings on three [3] occasions and per incident report dated July 5, 2013,
said act constituted as insubordination.[3] So on that very same day, Able sent a recall notice to Barazon
informing the latter that he was relieved of services at PAREF which would take effect the next day or on July 6,
2013. He was further directed to report at Able's office for further instructions. This notice was duly received by
Barazon.[4]

The next day, on July 6, 2013, Able sent another notice[5] to Barazon, placing him on floating status, the notice
reads:

“Considering the incident [that] happened to you (sic), our client PAREF SPRINGDALE requested in our
office that they were no longer accepting you. With this, you will be placed under Floating Status for not more
than six (6) months. Further, if there will be possible vacant position that you may fit in during the said period
then you will be processed for that position provided that the outcome of the investigation is favorable to you.

However, if an (sic) and when you will be get (sic) hired with another company during the said period then
automatically you [are] voluntarily disconnected with Able Services, Inc. in which case we are no longer
obliged to post you to another vacant position because such shall be considered as deemed resigned.”

Subsequently, on July 8, 2013, Able sent a Notice of Assignment[6] to Barazon, which reads:

“You are hereby directed to report to the office upon receipt of this notice for a possible new assignment of
work in another company in which Able Services, Inc. will be serving as a Service Provider. Be it noted that
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you have to follow and abide the company's usual procedure on screening and hiring.

Please affirmed (sic) and confirmed (sic) by affixing your signature herein below provided as an indication of
your acceptance of the new assignment and your employment is subject to the accepted and existing policy of
the company.”

Thus, on July 25, 2013, Barazon filed a complaint against Able for illegal dismissal, underpayment of salary and
separation. He alleged that Able's HR, Penal ope Fuentes told him that he will be given a new assignment provided
he will sign a new employment contract. Barazon refused to sign because he was already a regular employee of
Able.

Able, on the other hand, asserted that Barazon was not dismissed from work but rather he was the one who
refused to accept his new assignment. The requirement for him to sign a new employment contract was pursuant
to Department Order No. 18-A which took effect on December 4, 2011, particularly Section 9 thereof, which
reads:

“Section 9. Required contracts under these Rules.

(8) Employment contract between the contractor and its employee. Notwithstanding any oral or written
stipulations to the contrary, the contract between the contractor and its employee shall be governed by the
provisions of Articles 279 and 280 of the Labor Code, as amended. It shall include the following terms and
conditions:

i. The specific description of the job, work or service to be performed by the employee;

ii. The place of work and terms and conditions of employment, including a statement of the wage rate
applicable to the individual employee; and

iii. The term or duration of employment that must be co-extensive with the Service Agreement or with the
specific phase of work for which the employee is engaged.

The contractor shall inform the employee of the foregoing terms and conditions of employment in writing on
or before the first day of his/her employment.”

Following that directive, Able contends that there is a need for a new employment contract to be signed by
Barazon because the failure to do so would mean the cancellation of their registration as an independent
contractor.

The Labor Arbiter in its Decision[7] dated November 15, 2013 ruled that Barazon was illegally dismissed for to
reguire him to sign a new employment contract as a condition for a new assignment would circumvent hisright to
security of tenure as a regular employee. While he was placed under floating status pending a new assignment,
this could not be a reality because such new assignment could only be given if and when he signs a new
employment contract. The dispositive portion of the said decision, reads:

“WHEREFORE, premises considered, judgment is hereby rendered declaring the constructive dismissal of
complainant.

Respondent Able Services, Inc. is hereby ordered to pay complainant Diositio Barazon the following:
1.Backwages

P36,881.67
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2.Separation Pay
59,514.00

3.Attorney's Fees

_ 9,639.56

Total

P106,035.23

All other claims are dismissed for lack of merit.

SO ORDERED.”

The NLRC in its Decision[8] dated February 28, 2014, affirmed the decision of the Labor Arbiter with a
modification on the monetary awards, the fallo thereof reads:

“WHEREFORE, premises considered, respondents appeal is DISMISSED as We find no compelling reason to
deviate from the findings of the Labor Arbiter. The Decision appealed from is hereby AFFIRMED reiterating
the finding of constructive dismissal but adjusting the amount of backwages and attorney's fees granted,
computing the same tentatively until promulgation of this Decision on 30 January 2014. Thus, respondent Able
Services, Inc. isliable to pay complainant the amount of P129,060.36 in concept of separation pay, backwages
and attorney's fees.

SO ORDERED.”

Petitioner Able's motion for reconsideration was denied.[9] Hence, via a petition for certiorari, Able comes before
Us with the following assignment of errors, to wit:

“l. THE HONORABLE COMMISSION COMMITTED GRAVE ABUSE OF DISCRETION AMOUNTING
TO LACK OR EXCESS OF JURISDICTION WHICH IF NOT CORRECTED, WOULD CAUSE GRAVE
OR IRREPARABLE DAMAGE TO THE PETITIONERS, IN AFFIRMING THE ARBITER'S RULING
THAT THE PRIVATE RESPONDENT WAS CONSTRUCTIVELY DISMISSED, IN THAT:

(i) THE COMPANY IS A LEGITIMATE CONTRACTOR UNDER D.O. 18-A. AS SUCH, IT ENTERS
INTO SERVICE AGREEMENTS WITH VARIOUS PRINCIPALS, AND ASSIGNS CONTRACTUAL
WORKERS SUCH AS THE PRIVATE RESPONDENT, TO ACCOMPLISH THE JOB, WORK OR
SERVICE. THE PRIVATE RESPONDENT WAS RECALLED FROM HIS ASSIGNMENT AT PAREF
SPRINGDALE PURSUANT TO THE REQUEST OF THE LATTER.

(i) PRIVATE RESPONDENT ADMITS IN HIS POSITION PAPER THAT AFTER HE WAS RECALLED,
THE COMPANY'S HR OFFICER ASSURED HIM THAT HE WILL BE RE-ASSIGNED TO ANOTHER
PRINCIPAL, PALACIEGO CONDOMINIUM IN ESCARIO ST., CEBU CITY, BUT THE PRIVATE
RESPONDENT STATED THAT HE REFUSED BECAUSE HE DOES NOT WANT TO SIGN A NEW
EMPLOYMENT CONTRACT. HE LIKEWISE ADMITTED THAT DURING THE MANDATORY
CONFERENCE, SUCH OFFER OF RE-ASSIGNMENT WAS REITERATED BY THE COMPANY, BUT
HE STILL REFUSED.
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(iii) WITH ALL DUE RESPECT, PUBLIC RESPONDENT NLRC GRAVELY ABUSED ITS DISCRETION
IN RULING THAT A NEW EMPLOYMENT CONTRACT BETWEEN THE COMPANY AND PRIVATE
RESPONDENT IS NOT NECESSARY OR REQUIRED UNDER SEC.9 OF DO 18-A. PRIVATE
RESPONDENT'S NEW ASSIGNMENT WILL BE PURSUANT TO ANOTHER SERVICE CONTRACT
WITH ANOTHER PRINCIPAL, THUS, THE PLACE OF WORK, TERMS AND CONDITIONS OF
EMPLOYMENT AND DURATION OF HISEMPLOYMENT (WHICH MUST BE CO-EXTENSIVE WITH
RELEVANT SERVICE AGREEMENT) WILL NECESSARILY BE CHANGED. FURTHER,
NON-COMPLIANCE WITH THE REQUIRED EMPLOYMENT CONTRACT IS A GROUND FOR
CANCELLATION OF REGISTRATION OF THE PETITIONER COMPANY AS AN INDEPENDENT
CONTRACTOR, UNDER SEC. 23(g) OF DO 18-A. IN FINE, THERE IS A NEED FOR A NEW
EMPLOYMENT CONTRACT TO BE SIGNED BY THE PRIVATE RESPONDENT, ALBEIT, THIS NEW
CONTRACT WILL STILL BE GOVERNED BY ARTS. 279-280 OF THE LABOR CODE, ASAMENDED.

(iv) PRIVATE RESPONDENT FILED AN ILLEGAL DISMISSAL COMPLAINT BARELY A MONTH
AFTER RECEIPT OF THE COMPANY'SNOTICE PUTTING HIM ON A 6-MONTH FLOATING STATUS
PERIOD. IN HIS COMPLAINT, HE ONLY ASKED PAYMENT OF SEPARATION PAY IN LIEU OF
REINSTATEMENT. HE ADMITTEDLY REFUSED RESPONDENT'S (sic) OFFER OF REINSTATEMENT
BEFORE AND DURING THE MANDATORY CONFERENCE IN THIS CASE. ALL THESE
UNDISPUTED FACTSINDUBITABLY SHOW THAT PRIVATE RESPONDENT WAS NOT DISMISSED.

(v) PRIVATE RESPONDENT HAS NOT EFFECTIVELY DISCHARGED THE BURDEN OF PROVING
THAT HE WAS CONSTRUCTIVELY DISMISSED. THUS, THE BURDEN OF EVIDENCE HAS NOT
SHIFTED ON THE PETITIONERS TO PROVE A VALID DISMISSAL. INDEED, PETITIONERS HAVE
CONSISTENTLY ASSERTED THAT PRIVATE RESPONDENT WAS NOT DISMISSED FROM
SERVICE AT ALL.

1. THE HONORABLE COMMISSION COMMITTED GRAVE ABUSE OF DISCRETION, AMOUNTING
TO LACK OR EXCESS OF JURISDICTION IN AFFIRMING THE ARBITER'S AWARD OF
SEPARATION PAY. THERE IS IN FACT, NO BASIS OR FINDING IN THE ASSAILED DECISION,
WHY THE HONORABLE COMMISSION CONSIDERS REINSTATEMENT AS NO LONGER FEASIBLE
IN THIS CASE.

[1l. THE HONORABLE COMMISSION COMMITTED GRAVE ABUSE OF DISCRETION AMOUNTING
TO LACK OR EXCESS OF JURISDICTION IN AWARDING BACKWAGES, IN THAT, THERE IS NO
FACTUAL OR LEGAL BASIS FOR SUCH AN AWARD, AS THE PRIVATE RESPONDENT WAS NOT
DISMISSED.

IV. THE HONORABLE COMMISSION COMMITTED GRAVE ABUSE OF DISCRETION, AMOUNTING
TO LACK OR EXCESS OF JURISDICTION, IN AFFIRMING THE ARBITER'S AWARD FOR
ATTORNEY'SFEESAS THERE ISNO BASIS FOR SUCH AWARD."[10]

Our Ruling

Stripped of the non-essentias, Able contends that the NLRC erred in ruling that Barazon was illegally dismissed
because one, he was the one who refused to sign an employment contract for his re-assignment despite making the
offer unconditional and reiterating the same during their mandatory conference. Second, the requirement of the
employment contract is mandated under Department Order No. 18-A. Third, Barazon after being placed under
“floating status’for less than a month had no basisin law to claim that he was dismissed constructively.

We agree.

We are aware that the rule is settled that the original and exclusive jurisdiction of this Court to review a decision
of respondent NLRC in a petition for certiorari under Rule 65 does not normally include an inquiry into the
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correctness of its evaluation of the evidence. Errors of judgment, as distinguished from errors of jurisdiction, are
not within the province of a specia civil action for certiorari, which is merely confined to issues of jurisdiction or
grave abuse of discretion.[11] However, by way of exception, in Tan, Jr. v. Matsuura, et al.,[12] the Supreme
Court ruled that “grave abuse of discretion refers not merely to palpable errors of jurisdiction; or to violations of
the Constitution, the law and jurisprudence. It also refers to cases in which, for various reasons, there has been a
gross misapprehension of facts.”

We find that both the Labor Arbiter and the NLRC had misapprehended the factual antecedents of the instant
case.

As an independent contractor pursuant to Department Order No. 18-A which took effect on December 4, 2011,
among the required contract pursuant to Section 9 thereof is the employment contract, thus:

“Section 9. Required contracts under these Rules.

(8) Employment contract between the contractor and its employee. Notwithstanding any oral or written
stipulations to the contrary, the contract between the contractor and its employee shall be governed by the
provisions of Articles 279 and 280 of the Labor Code, as amended. It shall include the following terms and
conditions:

i. The specific description of the job, work or service to be performed by the employee;

ii. The place of work and terms and conditions of employment, including a statement of the wage rate
applicable to the individual employee; and

iii. The term or duration of employment that must be co-extensive with the Service Agreement or with the
specific phase of work for which the employee is engaged.

The contractor shall inform the employee of the foregoing terms and conditions of employment in writing on
or before the first day of his’her employment.”

The non-submission of the same contract is a ground for the cancellation of the registration, thus Article 23 (g) of
DO 18-A, provides:

“Section 23. Grounds for cancellation of registration. The Regional Director shall, upon a verified complaint,
cancel or revoke the registration of a contractor after due process, based on any of the following grounds:

XXXXX

(9) Findings of violation of Section 8 (Rights of contractor’s employees) or Section 9 (Required contracts) of
these Rules;”

Thus, Able in order to forestall any grounds for the cancellation of their registration required Barazon to sign the
said employment contract. To Our mind, thisis a case of misunderstanding because on one hand, Able is asserting
that Barazon needs to sign a new employment contract taking into consideration Articles 279 and 280 of the
Labor Code while on the other hand, Barazon did not turn down per se the re-assignment only he did not want to
sign the employment contract because he was wary that his security of tenure would be affected. To quote
Barzon's comment, thus:

“To argue that complainant-appellee refused the new work assignment is misplaced. What he refused to accept
was the condition that he should sign a new employment contract before he will be given a new assignment, as
he was of the view that having become a regular employee of respondents-appellants, his tenuria rights should
be preserved and protected. A new employment contract would mean a deprivation of the benefits he has
earned as part of the security of tenure he has long toiled for.”[13]
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Now, Articles 279-280 of the Labor Code of the Philippines is about security of tenure and the definition of what
aregular or casual employee isrespectively, thus:

“Art. 279. Security of tenure. In cases of regular employment, the employer shall not terminate the services of
an employee except for ajust cause or when authorized by this Title. An employee who is unjustly dismissed
from work shall be entitled to reinstatement without loss of seniority rights and other privileges and to his full
backwages, inclusive of alowances, and to his other benefits or their monetary equivalent computed from the
time his compensation was withheld from him up to the time of his actual reinstatement. (As amended by
Section 34, Republic Act No. 6715, March 21, 1989)

Art. 280. Regular and casual employment. The provisions of written agreement to the contrary notwithstanding
and regardless of the oral agreement of the parties, an employment shall be deemed to be regular where the
employee has been engaged to perform activities which are usually necessary or desirable in the usual business
or trade of the employer, except where the employment has been fixed for a specific project or undertaking the
completion or termination of which has been determined at the time of the engagement of the employee or
where the work or service to be performed is seasonal in nature and the employment is for the duration of the
season.”

As such, We are of the view that Able is aware that it could not, by contract or otherwise, make it appear that
Barazon was employed for a shorter period of time without violating the provision of the Labor Code of the
Philippines pertaining to security of tenure. Perhaps, this is a case wherein it was not fully or intelligently
explained to Barazon that the number of years he became a regular employee of Able would not be diminished
with the signing of the employment contract. Barazon whose security of tenure was threatened filed the instant
illegal dismissal case.

This Court is not unmindful of the rule that in cases of illegal dismissal, the employer bears the burden of proof to
prove that the termination was for a valid or authorized cause. But before the petitioners must bear the burden of
proving that the dismissal was legal, private respondent must first establish by substantial evidence that indeed he
was dismissed. If thereis no dismissal, then there can be no question as to the legality or illegality thereof.[14]

After examining the records of this case, We find that Barazon was not able to prove that he was illegaly
dismissed by Able.

The records are bereft of any indication that Barazon was prevented from returning to work or otherwise deprived
of any work assignment from Able. In fact, he was given an assignment only he refused to take it because he was
made to sign an employment contract.

Placing him under “floating” status certainly do not amount to a constructive dismissal. There is said to be
constructive dismissal when an act of clear discrimination, insensitivity or disdain on the part of the employer has
become so unbearable as to leave an employee with no choice but to forego continued employment. Constructive
dismissal exists where there is cessation of work because continued employment is rendered impossible,
unreasonable or unlikely, as an offer involving a demotion in rank and a diminution in pay. Stated otherwise, it is
adismissal in disguise or an act amounting to dismissal but made to appear asiif it were not.[15]

A floating status can ripen into constructive dismissal only when it goes beyond the six-month maximum period
alowed by law.[16] The Supreme Court in Reyes, et a. v. RP Guardians Security Agency, Inc.[17] has thisto say
regarding the “floating” status, thus:

“Temporary displacement or temporary offdetail of security guard is, generally, alowed in a situation where a
security agency’s client decided not to renew their service contract with the agency and no post is available for
the relieved security guard. Such situation does not normally result in a constructive dismissal. Nonethel ess,
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when the floating status lasts for more than six (6) months, the employee may be considered to have been
constructively dismissed. No less than the Constitution guarantees the right of workers to security of tenure,
thus, employees can only be dismissed for just or authorized causes and after they have been afforded the due
process of law.”

Here, Barazon filed the instant illegal dismissal case even before the lapse of the six-month period thus, the same
did not tranglate to constructive dismissal. Notably, Barazon did not deny being offered a re-assignment only he
did not accept the same because he was made to sign an employment contract. Thus, any claim of dismissal was
not duly proven.

In that regard, while it is true that the Constitution affords full protection to labor, and that in light of this
Constitutional mandate, We must be vigilant in striking down any attempt of the management to exploit or
oppress the working class. However, it does not mean that We are bound to uphold the working class in every
labor dispute brought before this Court for our resolution.[ 18]

The law in protecting the rights of the employees, authorizes neither oppression nor self-destruction of the
employer. It should be made clear that when the law tilts the scales of justice in favor of labor, it isin recognition
of the inherent economic inequality between labor and management. The intent is to balance the scales of justice;
to put the two parties on relatively equal positions. There may be cases where the circumstances warrant favoring
labor over the interests of management but never should the scale be so tilted if the result is an injustice to the
employer. Justitia nemini neganda est-- justice is to be denied to none[19]

WHEREFORE, in view of the foregoing, the Decision dated February 28, 2014 of the National Labor Relations
Commission, 7[th] Division, Cebu City in NLRC Case No. VAC-12-000737-2013 is hereby REVERSED and
SET ASIDE. The complaint for Illegal Dismissal, Underpayment of Salary and Separation Pay filed by the private
respondent is hereby DISMISSED.

SO ORDERED.

Hernando, J., Chairperson, and [*]Lopez, JJ., concur.

[*] Vice Justice Marie Christine Azcarraga-Jacob per Office Order No. 01-15-GT| dated January 22, 2015.
[1] Rollo, pp. 25-34, penned by Presiding Commissioner Violeta Ortiz-Bantug

[2] Rollo, pp. 40-46, penned by Acting Executive Labor Arbiter Emiliano C. Tiongco, Jr.
[3] Rollo, p. 59

[4] Rollo, p. 60

[5] Rallo, p. 61

[6] Rallo, p. 62

[7] Rollo, pp. 40-46

[8] Rallo, pp. 25-34

[9] Rollo, pp. 36-37

[10] Rallo, pp. 7-9
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[11] Cocomangas Hotel Beach Resort, et a. v. Visca, et al., G.R. No. 167045, August 29, 2008
[12] G.R. No. 179003, January 9, 2013
[13] Rollo, pp. 118-119

[14] See Exodus International Construction Corporation, et al. v. Biscocho, et a, G.R. No. 166109, February 23,
2011

[15] Nippon Housing Phil. Inc., et a. v. Leynes, G.R. No. 177816, August 3, 2011

[16] Cafiedo v. Kampilan Security and Detective Agency, Inc., et a., G.R. No. 179326, July 31, 2013
[17] G.R. No. 193756, April 10, 2013

[18] Ledesma, Jr. v. NLRC, et al., G.R. No. 174585, Octaber 19, 2007

[19] Ledesma, Jr. v. NLRC, et al., G.R. No. 174585, October 19, 2007
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