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LAGURA-YAP, J.:

Thisis aPetition for Certiorari under Rule 65 of the 1997 Rules of Civil Procedure seeking to annul and set aside
the Decision[1] dated 31 August 2010 rendered by the National Labor Relations Commission Seventh Division
and the Resolution[2] dated November 30, 2010 denying petitioner's Motion for Reconsideration[ 3].

The facts, as culled from the records, are as follows:

Petitioner Franklin M. Aguilar started working for respondents RCL Direct Marketing Corp. and/or Romulo
Capulong as a collector sometime in January 2003. He worked from Mondays to Sundays and was paid Php
2,870.00 amonth

On December 15, 2006, petitioner was dismissed from his employment.

On December 23, 2006, petitioner reported to the police station of San Jose Antique that he was boxed and
threatened to be shot by the Regional Manager of the respondents.

Thereafter, petitioner filed a complaint dated 29 December 2006 for illegal dismissal, underpayment of wages,
holiday pay, premium pay for working on holidays and rest days, service incentive leave pay, 13[th] month pay,
damages and attorney's fees against respondents in the National Labor Relations Commission - Sub-Regional
Arbitration Branch VI docketed as SRAB Case No. 06-06-50241-09 .

On the other hand, respondents allege that petitioner was not dismissed. They hired petitioner sometime in
January 2003 as a branch collector. Respondents alleged that during petitioner's employment, he committed the
following: 1) abandoned work; 2) insulting, insubordination and willful disrespect to his superiors, 3) willful
refusal to carry out work instruction issued by superiors; 4) malversation of company funds; and 5) fraud and
willful breach of trust.

Respondents claimed that despite the acts and omissions committed by the petitioner, he was till given due
process as he was required to explain and was invited to an investigation. Respondents gave petitioner written
notices for the settlement of his unremitted collections. However, petitioner failed and refused to settle his
unremitted collection and even threatened respondent's Regional Manager Prudencio I basco. Thereafter, petitioner
abandoned his work with the company sometime in December 2006. Subsequently,respondent company filed a
case against petitioner for Estafa before the Office of the Provincial Prosecutor in the Province of Antique

On May 27, 2010, the Labor Arbiter issued a Decision[4] declaring that petitioner was validly terminated from his
employment, thus:

“WHEREFORE, premises considered, complainant is considered validly terminated from his employment. His
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13th month pay for the year 2006, in the amount of Php5,531.50 and his service incentive leave pay in the
amount of Php3,330.00 are considered valid offset to his unremitted collections in the amount of Php26,300.00

Therest of the claims are dismissed for lack of merit.

SO ORDERED.”

Dissatisfied with the Labor Arbiter's Decision, petitioner filed an Appeal[5] to the National Labor Relations
Commission (NLRC) docketed as NLRC Case No. VAC-07-000374-10.

On August 31, 2010, the NLRC rendered the assailed Decision[6] finding that there was no dismissal at al. The
dispositive part of the decision states:

“WHEREFORE, premises considered, the 27 May 2010 Decision of the Acting Executive Labor Arbiter with
respect to the declaration that there was a valid dismissal is hereby REVERSED as there is no finding of
dismissal at al. Consequently, complainant is not entitled to his claim for separation pay and backwages. The
offsetting of his unremitted amount of P26,300.00 against his award of proportionate 13th month pay and
service incentive leave pay is sustained.

SO ORDERED.”

Thereafter, petitioner filed a Motion for Reconsideration[ 7] which was denied in the assailed Resolution[8] dated
November 30, 2010.

Aggrieved, petitioner filed thisinstant petition[9] raising the following issues:
I

THAT THE RESPONDENT NLRC IN GRAVE ABUSE OF DISCRETION, WITHOUT JURISDICTION
AND IN EXCESS OF JURISDICTION REFUSED TO MAKE RESPONDENTS LIABLE TO PAY
CORRECT COMPUTATION OF THE MONTHLY SALARY OF THE PETITIONER, THE RESPONDENT
NLRC REFUSED AND FAILED TO COMPLY WITH ITS OBLIGATION UNDER THE LABOR
CODE.[10]

THAT THE RESPONDENT NLRC IN GRAVE ABUSE OF DISCRETION IN THE EXERCISE OF ITS
FUNCTION, BY WAY OF EVASION OF POSITIVE DUTY IN ACCORDANCE WITH THE EXISTING
LABOR LAWS, REFUSED AND FAILED TO REQUIRE RESPONDENTS TO PROVE THAT
PETITIONER' DISMISSAL WAS FOR JUST CAUSE, AND SAID RESPONDENT NLRC REFUSED AND
FAILED TO MAKE RESPONDENTS LIABLE TO PAY PETITIONER HIS BACKWAGES, SEPARATION
PAY, SALARY DIFFERENTIALS, AND INSTEAD RESPONDENT NLRC CAPRICIOUSLY,
ARBITRARILY AND UNJUSTIFIABLY ABSOLVED SAID RESPONDENTS FROM LIABILITY.[11]

The Ruling of the Court
This petition is partially granted.

A petition for certiorari under Rule 65 of the Rules of Court is a pleading limited to correction of errors of
jurisdiction or grave abuse of discretion amounting to lack or excess of jurisdiction.[12] It is intended to correct
only errors of jurisdiction where the court or tribunal has acted with grave abuse of discretion.[13] The burden is
on the part of the petitioner to prove not merely reversible error, but grave abuse of discretion amounting to lack
or excess of jurisdiction on the part of the public respondent issuing the impugned order. Mere abuse of discretion
isnot enough; it must be grave.[14]
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An act of a court or tribunal can only be considered as with grave abuse of discretion when such act isdonein a
"capricious or whimsical exercise of judgment as is equivalent to lack of jurisdiction." The abuse of discretion
must be so patent and gross as to amount to an "evasion of a positive duty or to a virtual refusal to perform a duty
enjoined by law, or to act at al in contemplation of law, as where the power is exercised in an arbitrary and
despotic manner by reason of passion and hostility.” Furthermore, the use of a petition for certiorari is restricted
only to "truly extraordinary cases wherein the act of the lower court or quasi-judicial body is wholly void." From
the foregoing definition, it is clear that the specia civil action of certiorari under Rule 65 can only strike an act
down for having been done with grave abuse of discretion if the petitioner could manifestly show that such act
was patent and gross.[15]

Here, petitioner argues that it is the respondents’ burden to prove the validity of his dismissal and that the NLRC
erred in requiring him to prove his dismissal from employment.

Petitioner's argument is untenable.

While We recognize the rule that in illegal dismissal cases, the employer bears the burden of proving that the
termination was for a valid or authorized cause, in the present case, the facts and the evidence do not establish a
prima facie case that the employee was dismissed from employment. Before the employer must bear the burden of
proving that the dismissal was legal, the employee must first establish by substantial evidence the fact of his
dismissal from service.[16] If there is no dismissal, then there can be no question as to the legality or illegality
thereof.[17]

Other than Aguilar's unsubstantiated allegation of having been terminated from his work, there was no evidence
presented to show that he was indeed dismissed from work or was prevented from returning to his work. In the
absence of any showing of an overt or positive act proving that petitioners had dismissed respondent, the latter's
claim of illegal dismissal cannot be sustained[18] — as the same would be self-serving, conjectural and of no
probative value. Bare allegations of constructive dismissal, when uncorroborated by the evidence on record,
cannot be given credence.[19]

Moreover, We agree with the NLRC in reversing the Labor Arbiter's findings that there was a valid dismissal, and
instead found that there was no dismissal at all. It must be remembered that respondents alleged that the petitioner
abandoned his work. The respondents could not have dismissed the petitioner when the latter had voluntarily left
his employment during the investigation of his unremitted collections.

Nevertheless, both the Labor Arbiter and the NLRC exceeded their authority in ordering for the offsetting of the
awards for 13th month pay and service incentive leave pay against petitioner's alleged unremitted collections. The
respondents alleged that they had filed a case against petitioner for Estafa for the non-remittance of his
collections. The estafa case has yet to be ventilated in the regular courts. Asthere is no decision on the estafa case,
the Labor Arbiter and the NLRC exceeded their jurisdiction in offsetting the awards of 13[th] month pay and
service incentive leave pay to the alleged unremitted collections. We emphasize that although a controversy is
between an employer and an employee, (in this case the unremitted collections), the Labor Arbiters have no
jurisdiction if the Labor Code is not involved.[20] Hence, the portion of the decision to offset the 13[th] month
pay in the amount of Php 5,531.50 and the service incentive leave pay of Php 3,330.00 of petitioner against his
aleged unremitted collectionsis arbitrary and has no basisin law.

WHEREFORE, premises considered, the instant Petition for Certiorari is partly GRANTED. The Decision of the
National Labor Relations Commission dated August 31, 2010 that there was no dismissal at all and that the
petitioner is not entitled to separation pay and backwages is AFFIRMED. However, the order offsetting the
awards of the 13[th] month pay in the amount of Php 5,531.50 and the service incentive leave pay of Php 3,330.00
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against petitioner's unremitted collections of Php 26,300.00 is DELETED.

SO ORDERED.

Delos Santos, J, Chairperson and Lopez , JJ., concur.
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