
BATAS.ORG · PHILIPPINE LAW LIBRARY

DECISIONS / SIGNED RESOLUTIONS · SEPTEMBER 13, 1962

PAULINO J. GARCIA, PETITIONER, VS. THE HONORABLE EXECUTIVE
SECRETARY AND JUAN SALCEDO, JR., IN HIS CAPACITY AS ACTING
CHAIRMAN OF THE NATIONAL SCIENCE DEVELOPMENT BOARD,
RESPOND...

G.R. No. L-19748. September 13, 1962

Ponente: BARRERA, J.

Read online (full-text search, related cases, audio case brief): https://batas.org/library/def7017a083f/

BARRERA, J.:

This is a petition filed by petitioner, Dr. Paulino J. Garcia, Chairman of the National Science Development board
created by Republic Act 2067 otherwise known as the "Science Act of 1958" against the respondent Executive
Secretary and Juan Salcedo, Jr., the latter in his capacity as Acting Chairman of the same National Science
Development Board, in the form of quo warranto and prohibition with preliminary injunction, with prayer that the
further preventive suspension of petitioner beyond the maximum period of 60 days, provided in Section 35 of the
Civil Service Act of 1959 (Rep. Act 2260), be declared illegal and void, and that respondent Juan Salcedo, Jr. be
likewise declared guilty of unlawfully holding and exercising the functions of the office of Chairman of the
National Science Development Board since April 19, 1962, date of the expiration of the said 60-day period.

Succinctly stated, the pertinent facts of this case are as follows:

Upon the enactment on June 13, 1958 of Republic Act 2067, creating the National Science Development Board
for the avowed purpose of implementing the declared policy of the State to integrate, coordinate, promote and
intensify scientific and technological research and development and to foster invention and utilize scientific
knowledge as an effective instrument for the promotion of national progress, petitioner herein, Dr. Paulino J.
Garcia, was appointed by the President of the Philippines, which appointment was duly confirmed by the
Commission on Appointments, as the first Chairman of the National Science Development Board for a fixed term
of six years, pursuant to Section 6 of the Science Act. Accepting such appointment, petitioner duly qualified
assumed the performance of the functions of the office on July 15, 1958, and organized and since then built up the
Board into a real effective instrument for scientific advancement that it is today.

As a result of the last national elections held in November, 1961, a change of administration took place. Shortly
thereafter, or on February 9, 1962, after petitioner declined to heed what respondents admit as the new Assistant
Executive Secretary Rodrigo Perez's "friendly gesture of advising petitioner to resign from his position in order to
avoid the unpleasant consequences of having to face an administrative action for violation of the Revised
Administrative Code on the basis of evidence then on hand", respondent Executive Secretary required petitioner
in writing to explain charges for alleged electioneering based on the affidavits of four individuals. On February
15, petitioner submitted his written explanation denying under oath the said charges claiming them to be false,
malicious and unsubstantial. On the following day, February 16, respondent Executive Secretary advised
petitioner, by authority of the President, that his explanation was found unsatisfactory, and immediately ordered
his preventive suspension from office effective upon receipt of the communication. Thus, the preventive
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suspension took effect on Monday, February 18, 1962. On the day previous, or on Sunday, February 17, 1962, the
respondent Juan Salcedo, Jr. was designated by the President as Acting Chairman of the National Science
Development Board.

By Administrative Order No. 5 dated February 17, 1962, an investigating committee was created. On February
23, another charge of dishonesty in office was filed with the investigating committee against petitioner. On
February 27, the investigating committee commenced the investigation of the administrative charges and, after
some delays cause by the unpreparedness of the prosecution, the hearing was indefinitely postponed because of
the departure for abroad, on March 19, 1962, on an extended vacation, of one of the members of the committee
(former Justice Ramon San Jose) who, before his appointment, appraised the President thereof but was advised he
could go as the investigation could be postponed during his absence.

In view of his indefinite suspension, petitioner, on May 5, 1962, filed the present petition praying in effect that the
60-day period prescribed in the Civil Service law for preventive suspension having already expired on April 19,
1962, he be reinstated in the service pursuant to Section 35 of the said Act.

The clear-cut issue, therefore, before us is the effect and scope of the aforementioned Section 35 of the Civil
Service Act, which reads:

"SEC. 35. Lifting of Preventive Suspension Pending Administrative Investigation.—When the administrative
case against the officer or employee under preventive suspension is not finally decided by the Commissioner of
Civil Service within the period of sixty (60) days after the date of suspension of the respondent, the respondent
shall be reinstated in the service. If the respondent officer or employee is exonerated, he shall be restored to his
position with full pay for the period of suspension."

Contrary to the contention of petitioner that the provisions of the above-quoted section are mandatory and
applicable to him, respondents sustain that the compulsory lifting of the preventive suspension pending
administrative investigation provided in this section, applies only to officers or employees whose administrative
cases are to be decided by the Commissioner of Civil Service, and that with respect to any officer appointed by
the President, there is no provision of law regulating the duration of the preventive suspension pending
investigation of charges against such officer, as is the case of petitioner. In other words, it is respondents'
contention that Section 35 of the Civil Service Act does not apply to officers appointed by the President
answering administrative charges against them.

At the outset, let it be said that Section 35 is a new provision in our Civil Service law. In the Revised
Administrative Code, in its Article VI on "Discipline of Persons in Civil Service", we find the same power of
preventive suspension exercisable by the President and the chief of a bureau or office with the approval of the
proper head of department, as is now provided in Section 34 of Republic Act 2260, but there is no counterpart in
the Administrative Code, of Section 35 of Act 2260 regarding the lifting of preventive suspension pending
administrative investigation. This insertion for the first time in our Civil Service law of an express provision
limiting the duration of preventive suspension is significant and timely. It indicates realization by Congress of the
evils of indefinite suspension during investigation, where the respondent employee is deprived in the meantime of
his means of livelihood, without an opportunity to find work elsewhere, lest he be considered to have abandoned
his office. It is for this reason that it has been truly said that prolonged suspension is worse than removal. And this
is equally true whether the suspended officer or employee is in the classified or unclassified service, or whether he
is a presidential appointee or not. Having in mind the remedial purpose of the law, is respondents' contention
justifiable that Section 35 of the Civil Service Act is applicable only to employees whose administrative cases are
submitted to the Commissioner of Civil Service? Except for the insertion of the clause "is not finally decided by
the Commissioner of Civil Service" (which would presently be discussed), there is nothing in Section 35 which
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distinguishes between the preventive suspension of an officer appointed by the President and the suspension of
subordinate officers or employees undergoing administrative investigation. Note that the phrase "officer or
employee" used in Section 35, is not modified by the word "subordinate" as employed in Section 34 when
speaking of the preventive suspension ordered by the chief of a bureau or office. In fact, the last sentence of
Section 35 which provides that, "if the respondent officer or employee is exonerated, he shall be restored to his
position with full pay from the period of suspension", is undeniably applicable to all officers and employees
whether suspended by the President or by the chief of office or bureau, or investigated by the Commissioner of
Civil Service, or by a presidential investigating committee.

The first sentence of Section 35 stating that "when the administrative case against the officer or employee under
preventive suspension is not finally decided by the Commissioner of Civil Service within the period of 60 days
after the date of suspension of the respondent, the respondent shall bs reinstated in the service", merely
demonstrates, we believe, the feeling of Congress that, in line with its policy of strengthening the Civil Service of
the nation and protecting it from the inroads of partisan political considerations, pursuant to the spirit of the
Constitution, all disciplinary administrative cases should pass through the impartial scrutiny of the Commissioner
of Civil Service, even though the final decision on the matter may not be his, as an appeal from such decision of
the Commissioner to the Civil Service Board of Appeals is expressly authorized by Section 36 of the same law.
So also, it may be conceded without deciding, may the President, in the exercise of his power of control and
supervision over all offices and departments, of the executive branch of the government, revise, review, or revoke
the decisions of the Commissioner of Civil Service and of the Civil Service Board of Appeals. But this power has
nothing to do with the preventive suspension, because this is not intended to be a penalty. As explained by
Senator Francisco A. Rodrigo, sponsor of the bill which later became the Civil Service Act of 1959 (Rep. Act
2260), "suspension cannot be more tjian 60 days—preventive suspension. Even if the case drags on for six months
or a year, after 60 days of preventive suspension, the suspended employee is reinstated." (Senate Congressional
Record, Vol. II, No. 69, p. 2001). It may be noted that Senator Rodrigo did not make any distinction between the
preventive suspension of officers by the President and that by the chief of office or bureau, and Section 35 as
passed did not contain any such distinction. Neither is such distinction justifiable, for there is no cogent
reason—and none has been suggested—why the protection granted to subordinate employees is not to be applied to
more important public officers. As this Court has ruled in the case of Severino Unabia vs. The Hon. City Mayor,
et al. 99 Phil., 253; 53 Off. Gaz., No. 1, pp. 133-134)—

"* * * There is no reason for excluding persons in the unclassified service from the benefits extended to those
belonging to the classified service. Both are expressly declared to belong to the Civil Service; hence, the same
rights and privileges should be accorded to both. Persons in the unclassified service are so designated because
the nature of their work and qualifications are not subject to classification, which is not true of those appointed
to the classified service. This can not be a valid reason for denying privileges to the former that are granted to
the latter."

To adopt the theory of respondents that an officer appointed by the President, facing administrative charges, can
be preventively suspended indefinitely, would be to countenance a situation where the preventive suspension can,
in effect, be the penalty itself without a finding of guilt after due hearing, contrary to the express mandate of the
Constitution[1] and the Civil Service law.[2] This, it is believed, is not conducive to the maintenance of a robust,
effective and efficient civil service, the integrity of which has, in his jurisdiction received constitutional guarantee,
as it places in the hands of the Chief Executive a weapon that could be wielded to undermine the security of
tenure of public officers. Of course, this is not so in the case of those officers holding office at the pleasure of the
President. But where the tenure of office is fixed, as in the case of herein petitioner, which according to the law he
could hold "for 6 years and shall not be removed therefrom except for cause", to sanction the stand of respondents
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would be to nullify and render useless such specific condition imposed by the law itself. If he could be
preventively suspended indefinitely, until the final determination of the administrative charges against him (and
under the circumstances, it would be the President himself who would decide the same at a time only he can
determine) then the provisions of the law both as to the fixity of his tenure and the limitation of his removal to
only for cause would be meaningless. In the guise of a preventive suspension, his term of office could be
shortened and he could in effect, be removed without a finding of a cause duly established after due hearing, in
violation of the Constitution. This would act at naught the laudable purpose of Congress to surround the tenure of
office of the Chairman of the National Science Development Board, which is longer than that of the President
himself, with all the safeguards compatible with the purpose of maintaining the office of such officer, considering
its highly scientific and technological nature, beyond extraneous influences, and of insuring continuity of research
and development activities in an atmosphere of stability and detachment so necessary for the fulfillment of its
mission, uninterrupted by factors other than removal for cause.

Upon these considerations, there is unanimity of opinion among the members of this Court that the preventive
suspension in the case of officers, although appointed by the President but with a fixed term and removable only
for cause, cannot be indefinite. To some of the members, the provisions of Section 35 limiting the duration to 60
days is applicable to herein petitioner, as, in their view, it evinces a legislative policy that preventive suspension
of a public officer is not lightly to be resorted to, but only after a previous serious and thorough scrutiny of the
charges and that the prompt and continued hearing thereof should not be hampered, both in justice to the
suspension officer who is without salary during suspension, and in the interest of public service to avoid as much
as possible the interruption of the efficient functioning of the office that the suspended official holds. Other
justices, however are of the opinion that while said period may not apply strictly to cases of presidential
appointees facing administrative charges to be decided by the President, the preventive suspension shall
nevertheless be limited to a reasonable period, and in the circumstances of the present case, they too believe that
the further suspension of herein petitioner, who has been under preventive suspension since February 18, 1962,
would no longer be reasonable.

Wherefore, decision is hereby rendered holding petitioner Dr. Paulino J. Garcia entitled to immediate
reinstatement to his position as Chairman of the National Science Development Board, without prejudice to the
final outcome of the investigation of the charges against him on which no opinion is here expressed. Respondent
Juan Salcedo, Jr. is hereby ordered to immediately vacate and cease to exercise the functions of the said office and
to deliver the same to herein petitioner Paulino J. Garcia. No costs. So Ordered.

Bengzon, C. J., Padilla, Bautista Angelo, Labrador, Concepcion, Dizon, and Makalintal, JJ., concur.

[1] No officer or employee in the Civil Service shall be removed or suspended except for cause as provided by
law. (Act XII, Sec. 4, Constitution of the Philippines).

[2] No officer or employee in the Civil Service shall be removed or suspended except for cause as provided by
law and after due process. (Sec. 32, Rep. Act 2260).

REYES, J. B. L., J., concurring:

I concur in the opinion penned by Mr. Justice Barrera, but for the main reason that in this case there has been a
denial of procedural due process in so far as petitioner Garcia is concerned.

One of the elementary requisites of due process is that a case should be decided by an impartial tribunal or
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authority, Willoughby, in his classic on the Constitution of the United States, Vol. 3, p. 1709, enumerates the
requisites of due process to be—

"(1) that he shall have had due notice, which may be actual or constructive, of the institution of the proceedings
by which his legal rights may be affected;

(2) that he shall be given a reasonable opportunity to appear and defend his rights, including the right himself
to testify, to produce witnesses, and to introduce relevant documents and other evidence;

(3) that the tribunal in or before which his rights are adjudicated is so constituted as to give reasonable
assurance of his honesty and impartiality; and

(4) that it is a court of competent jurisdiction."

Indeed, all the other requisites of notice and hearing would be meaningless if the ultimate decision is to come
from a partial and biased judge. Now, the evidence submitted to this Court, particularly the photostatic copies of
press reports, marked as Annexes G. to K, to the reply, and which have been neither denied or contradicted, show
that from the very beginning the President has insisted in Dr. Garcia's vacating his office as Chairman of the
National Science Development Board, alleging at first that the position was of a confidential nature, and later,
when confronted with the fact that the tenure of the office was fixed by statute, by charging openly and publicly
that—

"The trouble with this official is that he is an active politician who openly campaigned in his province for the
NP candidates." (Annex J; Reply to Answer, Philippines Herald, January 29, 1962; quotes in the original)

These statements, which were made without qualification, so far as the record goes, reveal that even before the
formal charges were made in the letter of Executive Secretary Amelito R. Mutuc to herein petitioner under date of
February 17, 1962, the President, who is to be the ultimate arbiter to decide the administrative case against the
petitioner, had already prejudged the case and made up his mind that the petitioner had been guilty of
electioneering, which is the principal charge against Garcia. While the evidence was heard and the charges tried
by a committee of former magistrates whose impartiality and sense of justice are beyond challenge, the fact is that
the committee's powers are purely recommendatory. The last and final word, under the law, pertains to the
President, who may set aside the recommendations of the investigating committee, and unfortunately, the Chief
Executive's words and conduct have evidenced an attitude that is difficult to reconcile with the open mind,
soberness, and restraint to be expected of an impartial judge.

The law of the land, as observed by Webster in Dartmouth College vs. Woodward (4 Wheaton 518), is one that
"hears before it condemns; which proceeds upon inquiry and renders judgment only after trial".
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