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CONCEPCION, JR., J.:

Petition for certiorari to annul and set aside the order of the respondent Judge, dated June 27, 1973, denying the
petitioner's "Motion to Appeal" in Civil Case No. 1260 of the Court of First Instance of Zamboanga City, entitled:
"Teofila Toribio, et al., plaintiffs, versus Vicente Covarrubias, et al., defendants," as well as the orders dated July
20 and August 14, 1973, denying her motions for the reconsideration of the said order; and mandamus, to direct
the respondent Judge to give due course to her appeal.

The record shows that on April 2, 1969, the herein petitioner, Teofila Toribio, assisted by her husband, Francisco
de la Cruz, filed an action, in forma pauperis, with the Court of First Instance of Zamboanga City, docketed
therein as Civil Case No. 1260, against the spouses Vicente Covarrubias and Clara Montojo, for the recovery of
possession, with damages, of a certain parcel of land with an area of about 5 hectares, situated at Cacao,
Manicahan, Zamboanga City, which the said defendants are occupying to the prejudice of the plaintiffs. After trial
thereof, or on April 25, 1973, the respondent Judge rendered judgment, dismissing the complaint without
pronouncement as to costs.[1]

A copy of the decision was received by the petitioner on May 3, 1973, and the next day, she filed a "Motion to
Appeal" wherein she manifested her intention to appeal the decision to the Court of Appeals, and prayed that she
be allowed to appeal as pauper in accordance with Section 16, Rule 41 of the Rules of Court.[2] The motion was
set for hearing on May 12, 1973, but since the respondent Judge was on vacation, the hearing of the motion was
reset to June 2, 1973. However, on motion of the petitioner, the hearing was transferred to June 9, 1973.[3] In the
meantime, the defendants therein, now private respondents, filed an opposition to the Motion to Appeal, claiming
that "the matters involved in said motion has become moot and academic since the period in which to appeal has
already lapsed and no appeal was perfected."[4]

On June 27, 1973, the respondent Judge issued an order denying the "Motion to Appeal" for the reason that the
herein petitioner had not submitted a record on appeal within the reglementary period so that "it would be an
exercise in futility for this Court to grant plaintiffs' Motion to Appeal as pauper since the decision sought to be
appealed had become final."[5]

The petitioner filed a motion for the reconsideration of this order upon the ground that the filing of her Motion to
Appeal suspended the period for the perfection of an appeal since a pauper litigant is not required to file a record
on appeal.[6] In support thereof, she cited the case of Matute vs. Macadaeg.[7]
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The motion was denied on July 20, 1973,[8] and on August 6, 1973, the petitioner filed a second motion for
reconsideration, insisting that, as pauper litigant, she is not required to submit a record on appeal. She attached a
record on appeal for the approval of the court.[9] When the respondent Judge denied the said motion on August
14, 1973,[10] she filed the instant petition.

The petition is without merit. The authority to sue or appeal as pauper does not exempt the pauper litigant from
filing the notice of appeal and the record on appeal in due time. Section 22, Rule 3 of the Rules of Court provides:

"Sec. 22. Pauper litigant. - Any court may authorize a litigant to prosecute his action or defense as a pauper
upon a proper showing that he has no means to that effect by affidavits, certificate of the corresponding
provincial, city or municipal treasurer, or otherwise. Such authority once given shall include an exemption
from payment of legal fees and from filing appeal bond, printed record and printed brief. The legal fees shall
be a lien to any judgment rendered in the case favorably to the pauper, unless the court otherwise provides."

As will be seen, a pauper litigant is exempted from submitting a printed record on appeal. Both in appeals by
paupers and non-paupers, a record on appeal should be submitted. The only difference is that in the case of the
pauper, the latter need not print it. Typewritten or memeographed copies of the record on appeal will suffice.[11]

The case of Matute vs. Macadaeg, cited by the petitioner, is of little application since a record on appeal had been
filed in the case within the period for the perfection of appeals, and the issue therein litigated is the timeliness of
the filing of an appeal bond by a pauper litigant who is exempt from filing an appeal bond. In the said case, the
petitioners were allowed to sue as paupers.

In the case at bar, the petitioner, Teofila Toribio, received a copy of the decision of the trial court on May 3, 1973.
On May 4, 1973, she filed a "Motion to Appeal" wherein she manifested her intention to appeal from the decision
to the Court of Appeals (par. 1, thereof), and prayed that she be allowed to appeal as pauper in accordance with
Section 16, Rule 41 of the Rules of Court. On August 6, 1973, she submitted a record on appeal.

Under Section 3, Rule 41 of the Rules of Court, an appeal may be taken by serving upon the adverse party and
filing with the trial court within 30 days from notice of the order of judgment, a notice of appeal, an appeal bond,
and a record on appeal. Since the petitioner had been previously allowed to litigate as pauper, she is exempt from
filing an appeal bond.[12] Such being the case, and considering that the "Motion to Appeal" contains all the
elements of a notice of appeal, i.e., it contains the names of the parties to the appeal, the judgment or order
appealed from, and the court to which the appeal is taken,[13] the pleading should be considered as a notice of
appeal. But, while this pleading was filed the day after receipt of the decision sought to be appealed, the record on
appeal was filed on August 6, 1973, well beyond the expiration of the period for perfecting appeals. Since the
period to perfect an appeal had already lapsed when the record on appeal was submitted on August 6, 1973, the
appeal should be dismissed.[14]

Although the Court has ruled that the Rules should be liberally interpreted as regards the period to perfect an
appeal so as to afford litigants just, speedy and inexpensive determination of their controversy, the discretion to
allow or admit an appeal filed out of time should be based upon legal justification. The Court has also stressed the
merit of the appeal to justify a review on equitable grounds.[15]

In the instant case, the decision of the trial court appears to be correct so that the allowance of the appeal of the
petitioner would serve no useful purpose and would merely delay the administration of justice. Here, the
petitioner predicates her right to occupy the disputed parcel of land from her father, Cirilo Toribio, who had filed
a homestead application for the said land. Sometime in 1952, however, Cirilo Toribio sold the land in question to
his brother-in-law, Felix Francisco, and went to Tungawan, Zamboanga del Sur, where he applied for another
parcel of land. The homestead application of Cirilo Toribio for the disputed parcel of land conflicted with that of
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Jose L. Francisco so that on March 15, 1957, the Director of Lands ordered Cirilo Toribio to file a new homestead
application for the remaining uncontested portion, otherwise his preferential right to the land would be lost. But,
Cirilo Toribio did not file any application therefor. Instead, Felix Francisco, to whom Cirilo Toribio had
previously sold the land, filed an application of his own. His homestead application was given due course and was
approved by the Director of Lands on April 30, 1960. Pre­vious to its approval, however, or on March 24, 1960,
Felix Francisco sold the land to the herein private respondents, spouses Vicente Covarrubias and Clara Montojo,
who have been in possession of the land since then. The record does not show whether or not the sale of the
homestead was approved by the Director of Lands. Cirilo Toribio died in 1967, and in 1969, the petitioner filed
the instant action to recover possession of the land from Vicente Covarrubias and Clara Montojo.[16]

Under the foregoing facts, it is very clear that the petitioner, Teofila Toribio, has no right to possess the disputed
parcel of land. While her father had filed a homestead application for the land, Cirilo Toribio had voluntarily
relinquished possession of the land to Felix Francisco who filed a homestead application therefor, which
application was approved by the Director of Lands. Since Cirilo Toribio had no right over the land which he could
transmit to his heirs upon his death, the petitioner acquired nothing. The fact that the sale of the homestead to the
spouses Vicente Covarrubias and Clara Montojo was not made with the prior approval of the Director of Lands
will not confer upon the petitioner a better title than that of the private respondents. The premature sale of a
homestead may be a ground for reversion, but that is a matter between the State and the homesteader and the
transferee.

WHEREFORE, the petition should be, as it is hereby, DISMISSED. No costs.

SO ORDERED.

Barredo, (Chairman), Antonio, Aquino, and Abad Santos, JJ., concur.

[1] Rollo, p. 6.

[2] Id., p. 16.

[3] Id., p. 3; par. 11 of Petition.

[4] Id., p. 17.

[5] Id., p. 18.

[6] Id., p. 25.

[7] 93 Phil. 761.

[8] Rollo, p. 26.

[9] Id., p. 27.

[10] Id., p. 29.

[11] Section 5, Rule 46 of the Rules of Court.

[12] Section 22, Rule 3, Rules of Court.

[13] Sec. 4, Rule 41, Rules of Court.

[14] Sec. 13, Rule 41, Rules of Court.
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[15] Catindig vs. Court of Appeals, L-33063, Feb. 28, 1979; and other cases cited therein, 88 SCRA 675; Rose
Industries Inc. vs. Court of Appeals, L-45581, Dec. 29, 1978, and other cases cited therein, 87 SCRA 452.

[16] See Decision, Rollo, pp. 6-15.
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