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BAUTISTA ANGELO, J.:

The Philippine National Bank filed on March 22, 1961 before the Court of First Instance of Manila a complaint
for revival of ajudgment rendered on December 29, 1949 against Amando M. Perez, Gregorio Pumuntoc and
Virginia de Pumuntoc pursuant to the provisions of Section 6, Rule 39, of the Rules of Court. It was aleged
therein that said judgment was rendered more than five years ago but that . since then less than ten years had
elapsed, and that judgment be rendered reviving the one entered on December 29, 1949 sentencing the defendants
to pay jointly and severally the outstanding balance of P7,699.49 as of February 9, 1961, with interest thereon of
10% per annum from February 19, 1961, plus 10% of the amount due as attorney's fees and costs of suit.

Defendants Gregorio Pumuntoc and Virginia de Pumuntoc failed to file their answer within the reglementary
period for which reason they were declared in default. Defendant Amando M. Perez, who was summoned by
publication, also failed to file his answer, whereupon he was also declared in default, and though he later filed an
answer the same was stricken out from the record.

Thereupon, plaintiff submitted its evidence, but when the case was submitted for decision, the court a quo
dismissed the complaint on the ground that plaintiff's cause of action had already prescribed under Articles 1144
and 1152 of the Civil Code.

Plaintiff filed a motion for reconsideration contending that, since prescription is a defense that can only be set up
by defendants, the court could not motu proprio consider it as basis for dismissal, but this motion was denied.

Plaintiff took the present appeal.

It appears that when defendants were declared in default plaintiff was allowed to present its evidence from which
it was established that in the previous case between the same parties (Civil Case No. 9048) a decision was
rendered on December 29, 1949 ordering defendants to pay plaintiff the sum of P3,783.78, with 8% interest from
December 21, 1949 until fully paid, plus the corresponding attorney's fees and costs of suit. This decision became
final on February 2, 1950, or 30 days from the date same was received by the parties. As a matter of fact, the writ
issued for its execution bears the date of February 24, 1950. However, the instant case was filed with the court a
quo only on March 22, 1961, thereby showing that more than 11 years had already elapsed on the date of the
filing of the action.

Since under Section 6, Rule 39, of the Rules of Court a judgment which was rendered more than five years after it
had become final can only be revived before it is barred by the statute of limitations, and an action for the
enforcement of judgment can only be brought within 10 years from the time the judgment becomes final (Articles
1144 and 1152, Civil Code), it follows that plaintiff's action has already prescribed as found by the court aquo. In
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other words, while plaintiff's complaint alleges that the previous judgment was rendered more than five years but
less than ten years since its rendition, the very evidence of the plaintiff, however, shows that the present action
was filed after the lapse of more than 10 years.

It istrue that the defense of prescription can only be considered if the sameisinvoked as such in the answer of the
defendant and that in this particular instance no such defense was invoked because the defendants had been
declared in default, but such rule does not obtain when the evidence shows that the cause of action upon which
plaintiff's complaint is based is already barred by the statute of limitations. Thus, the court a quo made on this
point the following finding:

"* * * gnce the defendants did not elect to appea the decision against them, the same became final on
February 2, 1950 or 30 days from receipt by the parties of copies of the decision. Said decision must at the
latest have become final on February 24, 1950, the date the writ of execution Exhibit B-1 was signed.
However, the instant case was tiled with this Court on March 22, 1961, thereby showing that whether from
February 2, 1950 or February 24, 1950, more than 11 years have already elapsed.”

Wherefore, the order appealed from is affirmed. No costs.
Bengzon, C. J., Reyes, J. B. L., Regala, Bengzon, J. P., Zadivar and Sanchez, JJ., concur.
Order affirmed.
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