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MAKALINTAL, J.:

This is an appeal by Pacencia O. Ichon from the order of the Court of First Instance of Cagayan dismissing her
complaint against the spouses Juan M. Baligod and Isabel S. Serrano alias Isabel S. Baligod.

Plaintiff filed the complaint on September 29, 1961. On October 21, 1961 defendants filed their answer with a
counterclaim for actual damages in the amount of P2,000 and moral damages of P10,000. On October 31, 1961
plaintiff filed a motion for a bill of particulars, asking the court to order defendants to specify the items
constituting the actual damages mentioned in their counterclaim. On November 11, 1961 the court granted the
motion and ordered defendants to specify with definiteness the nature and extent of the actual damages they had
allegedly suffered. On July 12, 1962 plaintiff filed a motion to strike out defendants' counterclaim for actual
damages for failure to comply with the order of November 11, 1961. Before this motion could be heard, the clerk
of court, on July 19, 1962, issued a notice of hearing", setting the case for trial on the merits on August 14, and
15, 1962. On July 23, 1962 the trial court issued an order denying "in the meantime" plaintiff's motion on the
ground that there was no proof that defendants had received a copy of its order of November 11, 1961, and that
there was no showing that they had violated the same. On August 13, 1962 plaintiff's counsel sent a telegram to
the Court asking for postponement of the hearing because issues had not been joined due to defendants' failure to
file a bill of particulars. On the same day plaintiff filed a motion for reconsideration of the order of denial, and at
the same time requested postponement of the trial of the case until the motion for reconsideration had been
resolved. The next day the court dismissed the case on the ground that plaintiff's non-appearance at the trial on
that day constituted lack of interest to prosecute. On August 25, 1962 the court issued an order to the effect that in
view of the order of dismissal dated August 14, 1962 resolution on the motion for reconsideration dated August
13, 1962 was no longer necessary. On September 6, 1962 plaintiff moved for reconsideration of this order but the
court denied the motion on September 22, 1962. So plaintiff appealed.

The questions raised in this appeal are: (1) whether the issues were already joined when the case was calendared
for trial; and (2) whether the lower court properly dismissed the case on the ground of plaintiff's lack of interest to
prosecute.

Section 5, Rule 20, Revised Rules of Court, provides that upon the submission of the last pleading in a particular
case, it shall be the duty of the clerk of court to place such case in the pre-trial calendar.[1]

Since appellees' answer contains a counterclaim, it is not the last pleading that should be filed in order that issues
may be considered joined. For a counterclaim is equivalent to a complaint against the plaintiff (Pongos vs.
Hidalgo Enterprises, Inc., et al., 84 Phil., 499; 47 Off. Gaz., 733) and itself calls for an answer. It is this answer
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that should be deemed the last pleading necessary for joinder of issues.

Appellant had ten days from service within which to answer the counterclaim (section 7, Rule 10; now section 4,
Rule 11). Failure to do so within said period would have constituted default with respect to the counterclaim
(Section 6, Rule 35; now section 10, Rule 6). But before answering appellant filed a motion for bill of particulars,
which was granted by the lower court.

After service of the bill of particulars (if one is submitted) the moving party shall have the same time to serve his
responsive pleading, if any is permitted by the Rules, as that to which he was entitled at the time of serving his
motion, but not less than five (5) days in any event (section 2, Rule 16; now section l(b), Rule 12). If the order of
the court to make a pleading more definite and certain or for a bill of particulars is not obeyed within ten days
after notice thereof or within such other time as the court may fix, the court may order the striking out of the
pleading to which the motion was directed or make such other order as it deems just; it may also, upon motion, set
aside the order, or modify it in the interest of justice (section l(c), id.).

Because as late as July 12, 1962 appellees had not yet filed a bill of particulars, appellant filed on that day a
motion to strike out their claim for actual damages. The court, however, denied the motion on the ground that
there was no showing that appellees had received a copy of its order of November 11, 1961. But the record shows
that copies thereof were sent to the respective lawyers of the parties on November 16, 1961, as certified by the
clerk of court (page 18, record on appeal). The court could have easily ascertained this fact from the record. Under
Rule 16, section 3 (old Rules of Court) appellees had ten days from receipt of the order within which to comply
therewith. This they failed to do. Appellant acted in accordance with .the Rules in asking for the striking out of
appellees' counterclaim for actual damages. If the court felt that appellees should no longer be required to obey its
order of November 11, 1961, then it should have set the order aside, or at least modified it. But the court did
neither. It simply denied the motion to strike out without touching the order to appellees to submit a bill of
particulars. So this order.still stands, although the period to comply with it has lapsed.

If the court had set aside its order of November 11, 1961, appellant should have filed her answer to the whole
counterclaim; or if the court had striken out the counterclaim for actual damages, appellant should have filed her
answer to the counterclaim for moral damages alone. In neither case the filing1 of the answer would have
signalled the joinder of issues.

The issues not having been joined, the case should not have been calendared for trial. Consequently appellant's
failure to attend the same did not constitute lack of interest to prosecute.

Wherefore, the order of dismissal is set aside and the case remanded to the lower court for further proceedings,
with costs against appellees.

Bengzon, C.J., Bautista Angelo, Conception, Reyes, J.B.L., Barrera, Dizon, Regala, Bengzon, J.P., Zaldivar and
Sanchez, JJ., concur.

Order set aside, case remanded for further proceedings.

[1] The provision of Rule 31 of the Rules of Court (before revision) was as follows:

Section 1. When issue joined.—Upon the filing of the last pleading, the case shall be included in the trial calendar
of the court.

BATAS.org - Philippine Law Library G.R. No. L-20962. May 27, 1966

© 2026 batas.org  ·  Philippine Bar Review & Law-School Companion Page 2 of 3

Bar review courses, mock exams and a study planner that keeps you on pace - batas.org



ABOUT BATAS.ORG

Study smarter at BATAS.org
The Philippine bar review and law-school companion built around how your brain actually remembers.

The complete Philippine law library - free for everyone.
More than 100,000 Supreme Court decisions, Republic Acts, and executive issuances - full-text searchable, browsable
by category and year, and always free. No paywall, no login. This PDF came from it.

Audio case-brief lectures.
Any decision becomes a podcast-style lecture - facts, issues, ruling, and doctrine - with read-along highlighting and a
hands-free presentation mode. Study while commuting, working out, or resting your eyes.

Bar review built on the science of memory.
Complete, sequenced courses for all eight bar subjects, narrated like podcasts and reinforced with retrieval practice and
spaced review - the study techniques with the strongest evidence behind them.

The full law-school curriculum.
One subscription unlocks the entire J.D. curriculum - every subject, every lesson, with your progress tracked down to
the paragraph so you can pick up exactly where you left off, on any device.

Mock exams that tell you where you stand.
Timed multiple-choice exams graded instantly, with per-subject score breakdowns and focus suggestions that point you
at your weakest topics first.

A study planner that keeps you on pace.
Set your schedule and BATAS tells you every day whether you are on track for bar day - and exactly which lesson to
take next.

Start free at https://batas.org
The law library is free forever - and your first lesson is one click away.

The text of this document is an official public record and remains in the public domain. Formatting, presentation, and compilation © 2026
batas.org.

Downloaded free from the batas.org Law Library. Share it freely - the library is free for every law student, bar reviewee, and practitioner.

BATAS.org - Philippine Law Library G.R. No. L-20962. May 27, 1966

© 2026 batas.org  ·  Philippine Bar Review & Law-School Companion Page 3 of 3

Study hands-free: podcast-style lessons with read-along highlighting - batas.org


