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MAKALINTAL, J.:

In Civil Case No. 7206 of the Court of First Instance of Negros Occidental (for certiorari and prohibition),
Marinduque Mining and Industrial Corporation (referred to hereafter smply as MARINDUQUE), et a. vs. The
Hon. Jose Y. Feliciano, etc. et al., petitioners questioned the validity of an order of the then Undersecretary of
Agriculture and Natural Resources, acting for then Secretary Feliciano, cancelling and declaring null and void
Lode Lease Contract No. V-79, covering eleven (11) mining claims located in the province of Negros Occidental,
which MARINDUQUE had previously acquired from its co-petitioners San Remigio Mines, Inc. and Real Copper
Mine Agents, Inc. Herein private respondents were impleaded as respondents below because it was at their
instance and upon their action that the Secretary issued the order of cancellation.

On amotion to dismiss by private respondents, Judge Eduardo D. Enriquez, presiding the court to which the case
was assigned, issued an order on March 21, 1966 dismissing the petition. Petitioners moved to reconsider but their
motion was denied in an order dated May 14, 1966.

On May 19,1966 petitioners filed their notice of appeal and appeal bond for P120.00, but failed to serve a copy of
said bond upon the lawyer for private respondents. On the ground of such failure and of the fact that no motion
had been filed for the approval of the appeal bond, private respondents filed on May 31. 1966 a motion for denial
of the appeal. Petitioners opposed, and private respondents countered with various supplemental motions raising
additional objections to the appeal bond.

On July 21,1966 respondent Judge issued an order disapproving the appeal bond and thereby denying petitioners
appeal. Their subsequent motion for reconsideration was likewise denied, and they came up to this Court on the
instant petition for mandamus with preliminary injunction. A provisional injunctive writ was issued on September
13, 1966, pursuant to this court's resolution of the previous September 7.

Aside from the failure of petitioners to serve private respondents with a copy of the appea bond, the other
objections raised by the latter are: (1) that the bond so executed was defective, in that it appeared to be only for
MARINDUQUE and not for its co-petitioners SAN REMIGIO and REAL; and (2) that the bond was signed for
MARINDUQUE by one of the petitioners' lawyers, Arsenio B. Yulo, Jr., who as such lawyer had no authority to
sign for the principal. In connection with this last objection, petitioners submitted to the court below on July 15,
1966 a certificate of the corporate Secretary of MARINDUQUE to the effect that the latter's board of directors
had ratified and confirmed by resolution dated June 11, 1966 the authority of Attorney Yulo, Jr. to sign the appeal
bond for the company, and, in the alternative, offered to put up a cash bond in lieu of the surety bond objected to.

© 2026 batas.org - Philippine Bar Review & Law-School Companion Page 1 of 5
Turn this case into an audio lecture - facts, issues, ruling and doctrine - at batas.org



BATAS.org - Philippine Law Library G.R. No. L-26485. June 07, 1971

The specific issues raised by petitioners are as follows:

" 1. Whether or not failure to serve a copy of an appeal bond upon the adverse party within the 30-day period
to perfect an appeal, due (it is alleged) to inadvertence, is sufficient ground to disallow the appeal;

"2. Whether or not it was necessary for petitioners to secure court approval of their appeal bond;

"3. Whether or not an appeal bond signed by the lawyer on behalf of his clients is defective, and if so whether
or not the defect could be cured by ratification of his act or by substitution of a cash bond in lieu of the surety
bond."

It is undisputed that the appeal bond was filed on time, together with the notice of appeal, but that no copy thereof
was served upon private respondents. Section 3 of Rule 41 provides that "appeal may be taken by serving upon
the adverse party and filing with the trial court within thirty (30) days from notice of order or judgment, a notice
of appeal, an appeal bond, and a record on appeal.’ It may be noted, first, that under this rule the service upon the
adverse party and the filing with the court are both essential requirements and treated on the same level of
importance for purposes of the perfection of the appeal; and second, that the three things that must be served and
filed are a notice of appeal, an appeal bond and a record on appeal, each also as important as the others, although
it has been held that the record on appea may itself constitute the notice, if filed on time. Failure to file an appeal
bond on time would be as fatal as failure to file arecord on appeal. Service of such record on the adverse party on
time is mandatory, and there is no reason why a similar service with respect to the appeal bond should be
accorded a different treatment.

Section 5 of Rule 41 provides that the appeal bond shall answer for the payment of costs, fixes it at P120.00
unless the court shall fix a different amount, and requires, if the bond is not in cash, that it be approved by the
court before the record on appeal is transmitted to the appellate court. This requirement of the court's approval
contemplates that the adverse party must be notified and given a chance to object to the bond, for there may
indeed be good grounds for objection, not only in regard to the sufficiency of the amount but also to the terms of
the bond insofar as they may affect the validity or enforceability of the obligation of the appellant and of the
surety. The present instance is a case in point. Of the three appellants only MARINDUQUE appears as principal
in the bond, and the one who signed in its behalf is its lawyer, Attorney Arsenio B. Yulo, Jr., whose authority to
do so is not otherwise indicated, and in fact has not been shown to exist at the time, such that to cure the defect the
board of directors of the company had to pass a resolution on June 11, 1966 ratifying and approving the action he
had taken. It may thus be seen that if the failure to serve a copy of the appeal bond upon private respondents had
not been raised by them and had been treated as an inconsequential matter the defect aforementioned would not
have been brought to the fore and no steps to cure it would have been taken, to the possible prejudice of said
respondents.

In the case of Capinpinvs. Ysip, L-14018, August 31; 1959 (106 Phil. 168) this Court held:

"The only question involved herein is whether the appeal has been perfected in due time. It is well settled that
in order to perfect an appeal from the Court of First Instance, appellant should serve upon the adverse party
and file with the court a notice of appeal, an appeal bond and a record on appeal, within 30 days from notice of
order or judgment; so that failure of appellant to meet these three requirements would render his contemplated
appeal unperfected and the decision becoming thereby final and executory."

A similar ruling was laid down in Espartero vs. Ladaw, 49 O.G. 1439.

The rule requiring service of acopy of the appea bond upon the adverse party is, of course, not so inflexible as to
admit of no exception regardless of any excusable cause for non-compliance. In Philippine Resources
Development Corporation vs. Hon. Judge Gregorio S. Narvasa, et al., L-12803, February 27, 1962, (4 SCRA 414)
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relied upon by herein petitioners, the defendant-appellant overlooked to serve the plaintiff with a copy of the
appeal bond on time. This Court said:

"Under Section 3, Rule 41, of the Rules of Court, an appeal may be taken by serving upon the adverse party
and filing with the trial court within 30 days from notice of the judgment a notice of appeal, an appea bond,
and a record on appeal; This section clearly requires that not only shall the three documents be filed with the
court within the period of 30 days but that copies thereof shall be served upon the adverse party. This
requirement is made in order that the adverse party may not only be notified of the intention of the appellant to
take the case to the appellate court but also to afford him an opportunity to register his opposition to any of
them if he desiresto do so.

There is no question that defendant has filed within the reglementary period its notice of appea and record on
appeal with the trial court and has at the same time served copies thereof upon plaintiff, but, as it is admitted, it
overlooked to serve the plaintiff with a copy of the appeal bond. Apparently, defendant has failed to comply with
an important requirement for the perfection of its appeal, but, we ask, is that failure of such a nature as to affect
the substantial right or interest of the plaintiff?

Our answer is in the negative considering that the appeal bond merely' consists in the amount of P60.00 and the
same was filed with the court within the reglementary period. Such failure cannot certainly affect any substantial
right of plaintiff, as may be inferred from the fact that when plaintiff registered its opposition to the approval of
the record on appeal it did not mention that failure as one of the grounds of its opposition. As a matter of fact, no
opposition has ever been advanced to the sufficiency of the bond."

Petitioners cannot derive comfort from the decision just cited. If anything, it bolsters respondents position. For
here they precisely raised non-compliance with the rule regarding service as a ground for their objection to the
appeal, and pointed out a defect in the appea bond which could have prejudiced them. The attempt to cure that
defect does not excuse such non-compliance; otherwise hardly any objection would prosper, considering that an
appellant could aways neutraize it, as by amending the terms of the bond, or increasing its amount if insufficient,
or even filing a new bond altogether, and then saying that after all no substantial right or interest of the appellee
has been affected.

In their memorandum petitioners make reference to an affidavit purportedly executed by the secretary of Attorney
Aisenio Yulo, Jr. and submitted to the lower court to show that the failure to serve a copy of the appeal bond upon
respondents was due to an honest mistake and inadvertence. No copy of said affidavit is attached to the record
before us; nor do petitioners explain just what such mistake or inadvertence consisted of. However, from the
discussion of this particular point in the memorandum for private respondents, it appears that Atty. Yulo
instructed his secretary to take "charge of perfecting the appeal,” and that the latter in turn gave the copy of the
appeal bond to a messenger for him to serve it on respondents. No reliable explanation for his failure to do so is
given, no statement by him having been presented. Under the circumstances the claim of excusable negligence
cannot be accepted.

Nor is petitioners plea that they have been unduly deprived of the right to appeal from the order dismissing their
petition below of sufficient weight to grant the writ they pray for. The right to appeal is purely statutory, which
must be prosecuted within the time and pursuant to the procedure prescribed for it. It is not an inherent right and is
not a necessary element of due process (Bello vs. Fernando, 4 SCRA 135; Santiago vs. Vaenzuelo, 78 Phil. 397).

In view of the foregoing, we are of the opinion that respondent Judge neither abused his discretion nor unlawfully
neglected the performance of a duty specifically enjoined by law, nor excluded petitioners from the exercise of a
right to which they were clearly entitled, so as to justify the remedy now sought by petitioners.
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WHEREFORE, the writ prayed for is denied, and the preliminary injunction issued by this Court on September
13, 1966, is dissolved, with costs.

Concepcion, C.J., Reyes, JB.L, Dizon, Zadivar, Ruiz Castro, Fernando, Teehankee, Barredo, Villamor, and
Makasiar, JJ., concur.
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