BILATERAL

MEMORANDUM OF UNDERSTANDING ON FINANCIAL COOPERATION
BETWEEN THE NATIONAL ECONOMIC DEVELOPMENT AUTHORITY
OF THE REPUBLIC OF THE PHILIPPINESAND THE MINISTRY OF
ECONOMY OF THEKI...

Read online (full-text search, related cases, audio case brief): https://batas.org/library/c699cdb17b3f/

Wishing to strengthen the friendship and to pursue the level of economic and financial cooperation between the
two countries.

Taking into account the shared intention of maintaining favorable conditions for the realization of the projects of
mutual interest.

The Nationa Economic Development Authority of the Philippines and the Ministry of Economy of Spain
(hereinafter referred to as The Parties) have agreed to the following:

1

The Spanish Party declares” its willingness to make available to the Philippines financial facilities for the amount
of up to 155 Million US Dallars, to finance exports of Spanish goods and services for projects of common interest
during the years (2001-2003). Should the need arise, the abovementioned amount might be increased by mutual
agreement.

2

Out of the amount mentioned in Clause 1, up to 150 Million US Dallars will consist in credits in concessionary
terms, with a minimum grant element of 35 per cent to finance exports of Spanish capital goods and services for
the total or partial impiementation of projects set up by mutual agreement and to be carried out by Spanish firms.

These concessionary credits will generally be of the mixed credit type, in accordance with the following
guidelines:

- 50 p.c. from the budget yearly allocated to the Development Aid Fund (FAD), managed by the Spanish side.

- 50 p.c. Commercia Creditsin OECD Consensus terms.

However, in specific cases and always by mutual agreement, there could be established other financial schemes,
with adifferent distribution of FAD and Commercial Credits, always trying to obtain a balanced use of both types
of credit.

The specific financial terms for each credit will be established on a case-by-case basis by the Spanish side.
3

Both types of credit to be availed of by government corporations will be supported by the sovereign guarantee of
the Republic of the Philippines through the Department of Finance. In the case of credits to be availed by
government agencies, the Department of Finance will be the sovereign borrower. All credits will be in accordance
with OECD Arrangement on Guidelines for Officially Supported Export Credits.
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4

The amount of downpayment financed will not exceed 15 p.c. of the total value of the contract. The amount of
local and third countries goods and services financed by the loans up to 15 p.c. of the total value of the exports of
goods and services.

5

In order that the final buyer benefits from the concessionary financing, the Philippine side will have to cooperate
with the Spanish side so that transfer conditions adapt to the aid target to be attained. In this context, prior to each
project's approval by the Spanish Interministerial Commission for FAD and before elevating the project to the
Spanish Council of Ministers, the Philippine side will confirm the conditions to be applied.

6

Financial agreements related to FAD credits will be executed in accordance with international laws and the
regulations of both countries. Financial agreements will be negotiated and signed by the Philippine Department of
Finance and the Spanish Instituto de Credito Oficial (ICO), both acting as representatives of, and duly empowered
by, the competent authorities.

7

Up to a maximum of a third of the total established financial facilities could be employed each year within the
program's lifespan. Nevertheless, once the annua appropriation has been fully exhausted, the financing of
additional projects could be considered on a case-by-case basis, aways within the framework of the total
available amount as well as the agreed upon programming parameters (Annex I11).

A list of projects to be financed on a concessionary basis during the first year of this MOU will be mutually
agreed upon by both sides and subjected to the necessary review and approval by the appropriate authorities of
both governments (refer to Annex |). Additional projects will be subsequently selected for 2002 and 2003 by both
sides through annual meetings and official exchange.

8

The selection process of suitable firms to carry out projects financed on a concessionary basis will be done
through national competitive bidding among Spanish companies. The bidding procedures will be held in the
Philippines according to Executive Order No. 302 Implementing Rules and Regulations and Annex I1.

The tender terms of reference shall be published in the Philippines and Spain. The Economic and Commercial
Office of the Spanish Embassy in Manila will provide informative support to the selection process and will be a
non-voting member in the PBAC (Pre-Bid and Award Committee) of the agreed projects.

9

Additional concessionary facilities on top of those mentioned in Clause 1 would be available in co-financing for
projects or project components awarded to Spanish companies; through tenders financed by Multilateral funded
Institutions or through international tenders issued with the Philippines own financing. In al cases, due account
will be taken of OECD consensus requirements for concessionary financing.

10

A bilateral Finance Working Group (FWG) consisting of representatives of both countries will supervise the
implementation of this program. The FWG will meet at least once a year to review the program. The Group will
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also select new projects for the following years within the framework of the Philippines' priorities. The first
meeting of the FWG will take place in the Philippines through 2001.

11

Both parties agree that an adequate follow up and evaluation of projects is an essential requirement to improve the
quality of cooperation. In order to enhance this aspect, both parties will make their best efforts to jointly monitor
project implementation. To this end, fact finding missions will be organized to evaluate and follow up on-going
projects so as to ensure their effective and efficient implementation and their impact on the recipient country's
development, and eventually to introduce the necessary corrective/improvement measures. With this purpose in
view, the Spanish party will carry out field visits and project checks jointly with their Philippine counterparts. The
Philippine party undertakes to facilitate the mission's task and to provide relevant information on the projects to
be inspected.

12

Alls tariff duties and taxes, if any, levied by the Philippine Government on goods and services imported, or on
domestic purchases, within the framework of this Memorandum will be the sole responsibility of the Philippine
beneficiaries/recipient agencies. Under no circumstances will the charges be borne by the concessionary facilities
under the Memorandum.

13

Contracts to be financed under this Memorandum may be denominated in US dollars, euros, or any other currency
quoted in the Madrid Foreign Exchange Market, provided that the currency applied to the credit is the same as the
currency applied to the contract.

During the term of implementation of this program/the Spanish party will be ready to provide grants up to a total
amount of 5 Million US Dallars, to cover the costs of feasibility studies, project definition or project evaluation
for projects,of common interest.

The need for such funding will be decided jointly by both parties and stated through exchange of |etters.
The studies will be awarded by the Spanish party to Spanish consultants or to the pertinent institutions involved.
15

This Memorandum of Understanding shall enter into force on the date of the fatter written notification by the
Contracting Parties, through diplomatic channels,

indicating compliance with their internal requirements for its entry into force. Pending such entry into force, the
two Parties agree to give provisional effect to this Memorandum of Understanding. .

SIGNED in Manila on the 30th day of June 2000, in two copiesin English.

FOR THE NATIONAL ECONOMIC

DEVELOPMENT AUTHORITY OF

THE REPUBLIC OF THE PHILIPPINES FOR THE MINISTRY OF ECONOMY
OF THE KINGDOM OF SPAIN

(Sgd.)
(Sgd.)
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ANNEX |

PROCEDURE GUIDELINES

Procedures are an important issue to develop the MOU on Financial Cooperation signed between the Philippine
National Economic Development Authority and the Spanish Ministry of Economy. It is also clear that NEDA and
the Spanish Ministry of Economy must be in close contact to exchange official information on projects to be
financed under this MOU.

Procedures agreed by both parties are as follows:

1. The Philippine Executing Agency identifies and develops a project which it regards as a priority under its
Medium-Term Philippine Development Plan and Medium-Term Public Investment Plan.

2. The Philippine Executing Agency presents the projects to NEDA for evaluation and requests that it be included
under the Spanish project pipeline for this MOU.

3. NEDA explores with the Spanish Ministry of Economy, through the Economic and Commercial Office of the
Embassy of Spainin Manila, the possibility of the inclusion of the said project in the Spanish pipeline.

4. The Spanish Ministry of Economy informs NEDA positively of the inclusion of the said project in the Spanish
pipeline of projects.

5. Both NEDA and the Economic and Commercial Office of the Embassy of Spain in Manila hold regular
consultations to be updated on the eval uation of the project.

6. NEDA reviews and approves the project.
7. NEDA endorses the project to the Spanish Ministry of Economy for inclusion in the Spanish pipeline.

8. The Philippine Executing Agency prepares and conducts the bidding in accordance with the rules and
regulations stipulated under the Philippine Executive Order number 302 and the bidding procedure
recommendations of the Spanish Ministry of Economy (Annex I1). .

The tender terms of reference shall be published in the Philippines and Spain. The Economic and Commercial
Office of the Spanish Embassy in Manila will provide informative support to the selection process and wiii be a
non-voting member in the PBAC (Pre-Bid and Award Committee) of the agreed projects.

9. The Philippine Executing Agency selects the winning bidder, negotiates and signs a commercial contract.

10. The Spanish Ministry of Economy informs the Department of Finance of the terms and conditions of the soft
loan portion of mixed credit, and requests for aformal acceptance of said conditions, as well as the Department of
Finance relending conditions (if applicable).

11. The Department of Finance confirms to the Spanish Ministry of Economy the following:
- their acceptance of the soft loan terms and conditions and the relending terms and conditions (if applicable);

- their willingness to give the sovereign guarantee of the Republic of the Philippines,

12. The Spanish Interministerial Commission on FAD loans (CIFAD) approves the terms and conditions of the
loan and elevates it to the Spanish Council of Ministersfor final approval.

13. The Spanish Council of Ministers gives final approval and authorizes ICO to begin loan negotiations with the
Department of Finance.
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14. Upon issuance of.all clearances and "Full Powers' by the President of.the Philippines, the Department of
Finance and ICO (for FAD loan) negotiate the financial agreement.

15. The Philippine Government informs the Spanish Ministry of Economy, through the Commercial Office, that
negotiations have been finalized, and the agreement is; ready for signature.

16. The loan agreement is signed.

ANNEX 11

BIDDING PROCEDURE RECOMMENDATIONS
ON PROJECTS TO BE FINANCED WITH SPANISH MIXED CREDITS
(apart from E.O. 302 Implementing Rules and Regul ations)

1. PUBLICATION OF PRE-QUALIFICATION/BIDDING INVITATIONS:

It is recommended that the invitation to pre-qualify and to bid be published at least three (3) times within at least
two (2) consecutive weeks in at least two (2) Philippine newspapers of general circulation with at least atwo (2)
year genera circulation record. The announcement is to be likewise published in Spain in the Boletin Economico
de Informacion Comercial Espanola of the Spanish Ministry of Economy and the BISE electronic communication
services of ICEX (Spanish Foreign Trade Institute), as well as in the website of Dirrecion General de Comercio e
Inversiones [1]. In so as to publish the invitation in Spain at about the same time as the local publications, it is
requested that a copy of the invitation to be published be submitted to the Economic and Commercial Office of
the Embassy of Spainin Manilaat least ten (10) days prior to the first date of publication in the local newspapers.

2. BIDDING TIMETABLE AND DOCUMENTS:

The Spanish Ministry of Economy wishes to request that the proposed bidding timetable and documents be also
submitted to it through the Economic and Commercial Office of the Embassy of Spain in Manila together with the
copy of the invitation at least ten (10) days prior to the publication of the invitation. This is to give the Spanish
Ministry of Economy time to review the documents and ensure that there is no conflict with Spanish Government
policy and legislation.

3. BIDDING PROCESS:

Projects financed by Spanish mixed credits are tied to the procurement of Spanish goods and services. The
national competitive bidding process of such projects, as mandated by the NEDA |CC and agreed upon under the
2000 MOU on Financial Cooperation should therefore be opened to al legitimate and eligible Spanish companies.
While the preparation and choice of bidding requirements, and documents are the responsibility and prerogative
of the implementing agency, ample time should be allowed for interested Spanish companies to purchase and
comply with al bidding requirements. It is therefore suggested that the pre-qualification and bid/tender
documents be made available simultaneoudly at the onset to give ample time for interested Spanish companies to
examine, prepare and submit their bids and requirements. Assuming the implementing agency is amenable in
pursuing the simultaneous issuance of pre-qualification and bid/tender documents, then it is recommended that the
documents be available for acquisition during a period of at least twenty-five (25) days, and that at least forty-five
(45) days be given from the until the date of bid opening.

4. a) PRE-QUALIFICATION PROCESS:

Assuming the implementing agency decides to pursue an initial and separate pre-qualification process and thus
only issue bid/tender documents to the pre-qualified companies, then it is recommended that the pre-qualifkation
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documents be available for acquisition during a period of at least fifteen (15) days, and that at least twenty-five
(25) days be given from the last day of issuance of pre-qualification documents until the deadline for their
submission. It is likewise recommended that al pre-qualified bidders be informed within seven (7) days from the
approval thereof by the Head of the implementing agency and the PBAC.

4. b) ISSUANCE OF BID/TENDER DOCUMENTS:

It is recommended that the issuance of hid/tender documents to the pre-qualified bidders be available for
acquisition during a period of at least fifteen (15) days, and that at least forty-five (45) days be given from the end
of the period of issuance of bid/tender documents until the deadline of their submission. This will offer
pre-qualified bidders ample time to examine al documents and to prepare their respective bids.

5.COMPOSITION OF PREQUALIFICATION, BID AND AWARD COMMITTEE:

It is recommended that the Economic and Commercial Office of the Embassy of Spain, representing the Spanish
Ministry of Economy, be invited to participate as a non-voting observer of the PBAC. Thiswiii help facilitate any
queries that members of the PBAC may have regarding Spanish Government policy, legislation and financing
issues.

In those cases where the PBAC is to be organized in a province/region outside of Metro Manila, therefore making
it difficult for a representative of the Spanish Government to be present during all deliberations, the Spanish
Ministry of Economy requests for the following:

- That the Economic and Commercia Office of the Embassy of Spain be invited for an initial meeting with all
PBAC members upon its organization to give an opportunity to clarify Spanish Government policy and
legislation with reference to projects applying for Spanish official mixed credits, as well as to answer any
questions from the PBAC;

- That the Spanish Ministry of Economy, through the Economic and Commercia Office of the Embassy of
Spain in Manilal be kept promptly and officially informed (preferably through fax communications) of all
developments, as they occur during the bidding process, with particular emphasis on:

a) The names of the companies which have purchased pre-qualificatson documents immediately after the
deadline of acquisition of prequalification documents expires.

b) The names of the companies that have submitted their pre-qualification: documents immediately after the
deadline of submission.

¢) The names of the companies that have pre-qualified upon submission of the report by the PBAC to the
agency head for endorsement and approval.

d) The names of the companies that have been pre-disqualified together with the reasons for their
disqualification upon submission of the report by the PBAC to the agency head for endorsement and approval.

€) The representative of the Spanish Ministry of Economy will make every effort to be present during the
opening of bids. If however, circumstances beyond his control make it impossible to be present during this
moment, the Spanish Government requests that it be furnished, at the soonest time possible, a copy of the
minutes of the specific meeting when the bids are to be opened.

5. REGISTRATION OF LOCAL AGENTS/REPRESENTATIVES OF SPANISH BIDDERS:

All Philippine Executing Agencies of projects to be financed under this MOU must inform all interested Spanish
bidders to have their local agent/representative for the particular project registered with the Spanish Ministry of
Economy through the Economic and Commercia Office of the Embassy of Spain in Manila
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6. CHANGESIN LEGISLATION AFFECTING BIDDING PROCEDURES:

Changes in Philippine legidation affecting E.O. 302 and other relevant bidding regulations should be
communicated immediately to the Spanish Ministry of Economy. Such new legislation and regulations which
influence the bidding procedures of projects under this MOU may take effect immediately.

ANNEX |1

RECOMMENDATIONS FOR THE SELECTION OF PROJECTS
TO BE FINANCED UNDER THISMOU

1. Both Parties will endeavor, on a best efforts basis, to prioritize and select projects with a maximum foreign
exchange financing component of US$20/US$25 million. This allows the possibility of financing an increased
number of projects.

2. Both Parties will endeavor, on a best efforts basis, to include a wider and more diverse array of projects by
selecting no more than two (2) projects per same sector for financing under this MOU.

[1] The name of the agency may later be changed due to an ongoing internal reorganization.
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