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INGLES, G. T., J.:

Before us is an appeal seeking to annul and reverse the Decision[1] dated November 8, 2005 of the Regional Trial
Court, 6[th] Judicial Region, Branch 61, Kabankalan City, Negros Occidental in Criminal Case No. 2000-2545
which sentenced the accused-appellant for homicide as follows:

“WHEREFORE, the Court finds accused Willy Simon alias “Bobot” guilty beyond reasonable doubt of the
crime of homicide as charged and considering the mitigating circumstance of voluntarily surrender and
applying the Indeterminate Sentence Law hereby sentences said accused to suffer the penalty of imprisonment
of eight (8) years, as minimum, to thirteen (13) years, as maximum, to indemnify the heirs of Wilson Engada
the amount of P50,000.00 by reason of his death, to pay them P30,000.00 as actual damages, P1,020,000 as
loss of income and costs.

It is ordered that said accused be immediately remitted to the National Penitentiary.

SO ORDERED.”

An Information[2] was filed charging appellant with the crime of Homicide. The Information reads:

“That on or about the 6[th] day of September, 2000, in the City of Kabankalan, Province of Negros Occidental,
Philippines, and within the jurisdiction of this Honorable Court, the above named accused with intent to kill,
armed with a bolo and a knife, did then and there willfully, unlawfully and feloniously attack, assault and hack
WILSON ENGADA y MEDIADERO, thereby inflicting injuries in the body of the latter which caused his
death.

CONTRARY LAW.”

Upon arraignment, accused-appellant pleaded not guilty to the crime charged.

Pre-trial was thereafter held where a pre-marking of exhibits was conducted.

Trial on the merits ensued. The prosecution presented the following witnesses: Rosela Quiza, Edna Alvarez and
Wilma Oribe. Their testimonies, as summarized by the trial court in its assailed decision, are as follows:

“The version of the prosecution of the events is as follows: on September 6, 2000 at around 2:00 o'clock in the
afternoon while accused Willy Simon was playing “tong-its” card game with Rosela Quiza at the latter's coffee
shop located at Burgos Street, Brgy. 9, Kabankalan City, victim Wilson Engada, then twenty-nine (29) years of
age, arrived and from the outside shouted to the accused “why did you have me summoned?” Rosela Quiza
then posed herself along the way in between the accused and the victim. Quiza was aware that the victim was
looking for the accused because of an untoward incident that took place the night before involving the two (2).
The accused left by going to the back door of the house of Rosela Quiza and seeing a butcher's knife got it and
proceeded to his house. Upon reaching his house, accused got a fighting bolo about eighteen (18) inches long
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and a knife about six (6) inches in length, went down from the house and shouted at the victim who was
already at the store of Edna Alvarez saying “okay, let us finish this.” The victim armed with a short weapon
about eight (8) inches in length came near the accused facing each other and circling each other for a short
while. The accused first struck the victim hitting the latter at the head. Thereafter, they grappled and both were
wounded. The victim suffered multiple injuries and died as a consequence while accused maintained a wound
on his face.”

Accused himself testified for the defense. His testimony, as summarized by the trial court in the assailed decision,
is hereunder quoted as follows:

“Accused Willy Simon, thirty-nine (39) years old and member of the Barangay Tanod of Brgy. 9, Kabankalan
City denies the accusation against him and invoked the justifying circumstance of self defense. He claims that
on September 6, 2000, while he was inside the store of Edna Alvarez in Burgos Street, Brgy. 9, Kabankalan
City, Negros Occidental victim Wilson Engada came out of the house drunk, went to him and challenged him
to a fight from the outside. Edna Alvarez pacified the victim and told him not to come out because the former
is outside the store together with his younger sibling. After a while the patrol car arrived and he was able to go
home. He had the incident entered in the police blotter and the victim got angry. At around 2:00 o'clock in the
afternoon while he was in the coffee shop of Rosela Quiza at Burgos Street, Brgy. 9, Kabankalan City, Negros
Occidental the victim saw him and immediately came near, challenged him to a fight, got his knife and told
him that they would finish their fight. Rosela Quiza reprimanded the victim so that the fight would not happen
in her store. Thereafter, he went home as his house is just across the road and saw the victim following him.
Afraid that the victim might harm his family, he went down from his house and faced him. His intention was
only to threaten the victim but the latter came near him armed with a knife. He and the victim grappled for the
knife and it dropped on the ground. The victim got hold of the bolo he was holding and used the same in
hacking him and hit him twice. He wrestled the victim's knife from him and he hacked the victim with his bolo
hitting him at the head. The victim grappled for the bolo and hacked him hitting him on the face.”

After trial and reception of documentary and testimonial evidence, the trial court rendered a decision convicting
appellant of the crime of homicide. Accused filed the instant appeal. In his Appeal Brief[3], he interposed the
following assignment of errors, to wit:

I. THE LOWER COURT ERRED IN NOT APPRECIATING THE MITIGATING CIRCUMSTANCE OF
SUFFICIENT PROVOCATION IN FAVOR OF THE ACCUSED-APPELLANT;

II. THE LOWER COURT ERRED IN AWARDING DAMAGES FOR LOSS OF INCOME AND BURIAL
EXPENSES DESPITE THE LACK OF DOCUMENTARY EVIDENCE.

Appellant contends that there was sufficient provocation in the instant case inasmuch as it was duly established by
testimony that at the time of the incident, the victim, Wilson Engada, who was then holding a knife, shouted at
herein appellant and challenged the latter to a fight.

We do not agree with appellant.

The Supreme Court, in the case of RODEL URBANO vs. PEOPLE OF THE PHILIPPINES,[4] has ruled that:

“When the law speaks of provocation either as a mitigating circumstance or as an essential element of
self-defense, the reference is to an unjust or improper conduct of the offended party capable of exciting,
inciting, or irritating anyone; it is not enough that the provocative act be unreasonable or annoying; the
provocation must be sufficient to excite one to commit the wrongful act and should immediately precede the
act.”

In another case entitled MANUEL O. ORIENTE vs. PEOPLE OF THE PHILIPPINES,[5] the Supreme Court
ruled that:
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“Provocation is defined to be any unjust or improper conduct or act of the offended party, capable of exciting,
inciting, or irritating anyone. In order to be mitigating, provocation must be sufficient and should immediately
precede the act. Provocation is sufficient if it is adequate to excite a person to commit the wrong, which must
accordingly be proportionate in gravity. That the provocation must immediately precede the act means that
there should not be any interval of time between the provocation by the offended party and the commission of
the crime by the person provoked.”

In the instant case, it was duly established that appellant was able to get out of the coffee shop and go to his own
house after the victim challenged him to a fight. Quoted hereunder are portions of the testimony[6] of eye-witness
Rosela Quiza, to wit:

“PROS. GARDE

Q

So, what happened next after Wilson Engada uttered that statement?

A

Willy Simon when I intervened, he was able to enter my house and he saw my plamingko and he was able to
get out at the back door of my house, sir.

xxx

Q

When you said Willy Simon went to your kitchen and got the plamingko, where was Wilson Engada?

A

I do not know but I think Wilson Engada was on the road only.

Q

You mean he did not follow Willy Simon?

A

No, sir, because he cannot able to enter my house.

Q

What did Willy Simon do right after he got hold of that plamingko?

A

He went upstairs and after he came back he had already a talibong and a double blade, and he returned my
plamingko, sir.
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Q

Where did he got that fighting bolo?

A

From his house, sir.”

From the foregoing it is clear that there was an interval of time between the provocation made by the victim and
the commission of the crime by the appellant because the latter was able to exit through the back door of the
coffee shop, went to his house to get the bladed weapons he used and even return to the owner of the coffee shop
the first weapon he picked up in the kitchen of the coffee shop on his way out.

With regard the award of actual damages, the court a quo was also correct in granting the same. Wilma E. Oribe,
sister of the victim, testified[7] that the family incurred actual and burial expenses in the amount of P30,000.00
but has not presented receipts therefore. Ordinarily, receipts should support claims of actual damages, but where
the defense does not contest the claim, it should be granted.[8] Accordingly, there being no objection raised by the
defense on Wilma E. Oribe's lack of receipts to support her claims for burial expenses, the claim of P30,000.00 as
actual damages, is granted.

The award of moral damages in the amount of P50,000.00 imposed by the trial court should also be sustained in
accordance with existing jurisprudence. We note that in cases of murder and homicide, the award of moral
damages is mandatory, without need of allegation and proof other than the death of the victim.[9]

With regard the award of P1,020,000.00 for loss of income, we find the same improper. The Supreme Court, in
the case of PAULITA “EDITH” SERRA vs. NELFA T. MUMAR [10] has ruled that:

“Damages for loss of earning capacity is in the nature of actual damages, which as a rule must be duly proven
by documentary evidence, not merely by the self-serving testimony of the widow.

By way of exception, damages for loss of earning capacity may be awarded despite the absence of
documentary evidence when (1) the deceased is self-employed earning less than the minimum wage under
current labor laws, and judicial notice may be taken of the fact that in the deceased’s line of work no
documentary evidence is available; or (2) the deceased is employed as a daily wage worker earning less than
the minimum wage under current labor laws.”

In the instant case, Wilma E. Oribe, the sister of the victim, has testified that the latter was a laborer who earned
P5,000.00 a month. Granting that the deceased was self-employed as a laborer or a daily wage worker, the P5,000
earning per month does not appear to be less than the minimum wage at that time in the Region VI area.

The minimum wage at that time, per the REGIONAL TRIPARTITE WAGES AND PRODUCTIVITY BOARD –
VI, WAGE ORDER NO. RBVI-09A is as follows:

“Section 1. Section 1 of Wage Order No. RB6-09 is hereby amended to read as follows:

'Section 1. Upon effectivity of this Wage Order, the daily basic wage of the minimum wage earners in the
Region shall be as follows:

NON-AGRICULTURE (i.e., Industrial/Commercial)

With capitalization of:

More than P3 Million 160.00

More than P1 Million but less than P3 Million 150.00
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Not more than P1 Million 133.00

AGRICULTURE Plantation
With capitalization of :
more than P3 Million and
with annual gross sales of:

P5 Million or more 140.00

Less than P5 Million 133.00

With capitalization of more
than P1 Million but not more
than P3 Million w/ annual
gross sales of:

P5 Million or more 133.00

Less than P5 Million 120.00

With capitalization of not

more than P1 Million 120.00

Non-Plantation
With capitalization of:

More than P3 Million 110.00

Not more than P3 Million 105.00

If the victim was earning P5,000.00 a month, it would mean that his daily wage would be around P208.00. This is
above the highest daily rate indicated above at P160.00. Not falling under the exceptions, the victim's loss of
earning capacity, which is in the nature of actual damages, must be duly proven by documentary evidence, hence
the RTC erred in granting the same sans the required proof.

We note though that appellant is liable to pay interest of 6% per annum on all the items of civil damages that were
properly awarded, to be reckoned from th e finality of this decision until full payment.[11]

In sum, we find the assigned errors in this appeal to be devoid of any merit except as to the awrd of loss of
income. The conviction of appellant beyond reasonable doubt for homicide is supported by the prosecution’s
evidence.

WHEREFORE, the Decision dated November 8, 2005 of the Regional Trial Court, 6th Judicial Region, Branch
61, Kabankalan City, Negros Occidental in Criminal Case No. 2000-2545 is hereby AFFIRMED with
MODIFICATION. The award of P1,020,000 as loss of income is hereby DELETED. The civil

indemnity and damages shall earn interest at 6% per annum from the finality of this decision until fully paid.

SO ORDERED.

Maxino, P.A.A., and Francisco, R.C., JJ., concur.
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