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LANTION,J.AC,, J.

This Petition for Review[1] under Rule 43 of the Rules of Court seeks to annul and set aside the Decision[2] dated
28 January 2013 of the Construction Industry Arbitration Commission (CIAC), in CIAC Case No. 24-2012, the
dispositive portion of which reads:

"WHEREFORE, judgment is hereby rendered in favor of Claimant BSP and against Respondent NPF the
total/net amount of P1,489,204.00, as follows:

In favor of Claimant BSP:
Description

Unpaid Outstanding Balance
P1,489,204.00

P1,489,204.00

In favor of Respondent NPF:

Description

Cost of Locational/Zoning Clearance
P0.00

P 0.00

Respondent NPF is further assessed the CIAC fees corresponding its permissive counterclaim above-mentioned in
the amount of P79,893.39.
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Upon this Final Award becoming final, interest at 12% per annum shall be further paid on the outstanding amount
until payment thereof shall have been made, “this interim period being deemed to be at that time already a
forbearance of credit” (Eastern Shipping Lines, Inc. vs Court of Appeals, 243 SCRA 78[1994]).

SO ORDERED."

THE FACTS
(As culled from the Records)

Petitioner Nayong Pilipino Foundation (NPF) is a government owned and controlled corporation created pursuant
to Presidential Decree No. 37,[3] engaged in the promotion of Philippine culture and history.[4]

Respondent BSP & Company (BSPCI) on the other hand is a domestic corporation engaged in construction
services.[5]

In 2007, NPF conducted a public bidding for the construction and development of the Bagong Nayong PFilipino
Project (project) to be located at the Public Estate Authority Site of the Manila Bay Reclamation Area. BSPCI
participated in the said bidding and won the same.[6]

On 4 December 2007, NPF awarded to BSPCI the construction and development of the said project for a total
contract price of P23,567,157.09.[7]

On 30 September 2008, in view of the changes in the origina design of the project’s perimeter fence, the parties
executed a Supplemental Agreement for Construction Services, increasing the project's total contract price of
P23,567,157.09 to P138,059,698.29. Of the said total amount of P138,059,698.29, NPF was able to pay BSPCI a
total sum of P123,681,817.29, leaving an unpaid balance of P14,377,881.00.[8]

On 29 July 2010, the Local Government of Parafiaque City ordered[9] NPF to pay the project's Locational
Clearance amounting to P1,489,204.00. However, NPF refused to pay the same, explaining that it is BSPCI's
duty, as the contractor, to pay for the said clearance.

As BSPCI also declined to secure and pay the project's Locational Clearance, NPF refused to pay BSPCI the
remaining balance (P14,377,881) of the contract price.[10]

On 16 July 2012, BSPCI filed a Complaint[11] with the CIAC for the collection of the amount of P14,377,881.00.
Pending resolution of the case, NPF paid BSPCI the sum of P12,888,677.00, leaving an unpaid balance of
P1,489,204.00, representing the cost of the project's Locational Clearance.[12]

During the Preliminary Conference on 18 December 2012, NPF and BSPCI formulated and signed the Terms of
Reference[ 13] of the case, embodying, among others, their stipulation of facts.

On 28 January 2013, CIAC rendered the assailed Decision, holding NPF liable to pay BSPCI the remaining
balance (P1,489,204.00) of the contract price on the ground that NPF admitted being liable thereof under the
Terms of Reference.[14] Moreover, CIAC held that a Locationa Clearance is “an imposition on the owner of the
project or business.”[15] Hence, NPF is the one liable to pay the same.

Hence, this Petition for Review.

ISSUES
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WHETHER OR NOT THE CIAC GRAVELY ERRED IN DECLARING THAT IT IS NOT BSPCI'S
RESPONSIBILITY TO OBTAIN OR PAY THE COST OF LOCATIONAL/ZONING CLEARANCE FOR
THE PROJECT.

WHETHER OR NOT THE CIAC GRAVELY ERRED |IN DECLARING THAT THE
LOCATIONAL/ZONING CLEARANCE FEES SHOULD BE INCLUDED AS A SEPARATE ITEM IN THE
BILL OF QUANTITIES.

WHETHER OR NOT THE CIAC GRAVELY ERRED WHEN IT RULED THAT THE PHP1,489,204.00
THAT NPF REFUSED TO PAY TO BSPCI IS A FORM OF COUNTERCLAIM TO WHICH PAYMENT
OF DOCKET FEE ISREQUIRED.

v

WHETHER OR NOT THE CIAC GRAVELY ERRED WHEN IT RULED THAT NPF ISLIABLE TO PAY
THE CIAC FEES OF PHP79,893.39.[16]

THISCOURT'SRULING

NPF imputes error on the part of the CIAC for holding it (NPF) liable, under the Terms of Reference, to pay
BSPCI the remaining balance of the contract price amounting to P1,489,204.00. NPF explains that since BSPCI
refused to secure and pay for the project's Locational Clearance, it (NPF) has the right to withhold payment of the
amount of P1,489,204.00 from the total contract price of P138,059,698.29 to answer for the amount of the
Locational Clearance.

The Petition fails.

Terms of Reference is a document which embodies the parties' stipulation as to the circumstances leading to the
dispute.[17] It outlines the parties respective admissions, positions, issues and claims and identifies the
composition of the tribunal of arbitrators.[18] The Terms of Reference is formulated with the active participation
of the parties and their respective counsels, and is required to be signed by them and by all the members of the
Arbitral Tribunal.[19]

In holding NPF liable to pay BSPCI the remaining balance of the contract price of P1,489,204.00, the CIAC
referred to the Terms of Reference, the pertinent portion of which reads:

II.ADMITTED FACTS
XX X

9. On 30 September 2008, the parties entered into a Supplemental Agreement for Construction Services
wherein the previous agreed amount of P123,567,157.09 was increased to P138,059,698.29 X X X

XXX

12. The final and certified billing of the Claimant [BSPCI] amounted to P14,377,881.00, out of which the
amount of P12,018,461.51 net of tax (i.e., P454,433.16 and P415,782.33 were paid[20] on 21 November 2012)
thereby leaving a net amount of P1,489,204.00. (Emphasis Supplied)
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A plain reading of the above-quoted provisions shows that NPF was bound, under the Supplemental Agreement
for Construction Services, to pay BSPCI a contract price of P138,059,698.29. Nothing in the said Supplemental
Agreement for Construction Services shows that the amount of P1,489,204.00 shall be withheld by NPF from the
total contract price of P138,059,698.29 to answer for the amount of the Locational Clearance. As such, when the
total amount of P138,059,698.29 was reduced to only P14,377,881.00, in view of the previous payments made by
NPF to BSPCI, the latter is entitled to the whole remaining balance of P14,377,881.00. Considering that NPF only
paid BSPCI the sum of P12,018,461.51, the latter is bound to recover from NPF the remaining difference of
P1,489,204.00.

NPF also imputes error on the part of the CIAC for holding it (NPC) responsible to secure and pay for the
project's Locational Clearance. NPF contends that it is BSPCl's duty, as the contractor, to secure the said
clearance.

The contention is misplaced.

A Locationa Clearance is a document issued by the appropriate local government unit when the latter is satisfied
that a certain property is suitable for the use where it will be devoted,[21] or when a certain project is suitable to
be operated at a certain zone or location.[22]

In the case of lloilo City Zoning Board of Adjustment and Appeals vs. Gegato-Abecia Funeral Homes,[23] the
Supreme Court held that a Locational Clearance pertains to the use or operation of a funeral home, not to the
construction of afuneral home's building.

In establishing that it is BSPCI's responsihility to obtain and pay for the project's Locational Clearance, NPF
invokes Article X1 of the Agreement for Construction Services,[24] to wit:

“All taxes, permits and fees which may be due to the local and/or National Government on account of
performance and construction of the work [the project] stipulated herein and fees for testing and materials and
samples shall be paid for, and obtained by the CONTRACTOR [BSPCI].”[25] (Emphasis Supplied)

As could be gleaned from the foregoing, the government permits and fees which BSPCI are bound to secure and
pay are those which pertain to the performance and construction of the project. The subject Locational Clearance
herein clearly does not fall within the ambit of this type of government permits and fees, as the said locational
clearance relates not to the construction of the said project, but to the the suitability of the project to be operated at
the Public Estate Authority Site of the Manila Bay Reclamation Area. Considering as well that a Locational
Clearance is generally imposed by the local government on the owner of a project or business,[26] as in this case,
it is NPF'sresponsibility to secure and pay for the same.

Lastly, NPF argues that the CIAC erred inimposing CIAC docket fees against it (NPF). NPF asserts that it did not
set up any counterclaim against BSPCI to which a docket fee is required.

The argument has no merit.

A counterclaim is any claim which a defending party may have against an opposing party.[27] As now used and
understood, it includes set-off and equitable demands against the plaintiff which secures to the defendant full
relief.[28]

Here, BSPCI claimed from NPF the payment of the remaining P1,489,204.00 balance of the contract price. NPF
refused to pay the same, demanding in turn against BSPCI the payment of the project's Locational Clearance
amounting also to P1,489,204.00. This clearly was not a mere defense on NPF's part but an actual attempt by NPF
to set off and neutralize BSPCI's claim. Considering that a counterclaim includes set-off and equitable demands
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by a defending party against a claimant, such as BSPCI herein, NPF's demand for the payment of the Locational
Clearance was a counterclaim against BSPCI.

In relation to the foregoing, Section I11(A) of the CIAC-approved Table of Administrative Charges requires
litigants to pay the docket fees corresponding to their respective claims and counterclaims.[29] Since NPF set up
against BSPCI by demanding payment of the Locational Clearance which was in fact a counterclaim, and not a
mere defense, NPF should indeed pay for the corresponding CIAC docket fees for the said counterclaim as
correctly ordered by the CIAC.

All told, We find that the CIAC acted in accordance with the law and settled jurisprudence in rendering the
assailed Decision.

WHEREFORE, the Petition is DISMISSED. The Decision[30] dated 28 January 2013 of the Construction
Industry Arbitration Commission, in CIAC Case No. 24-2012 STANDS.

SO ORDERED.

Veloso (Chairperson) and Antonio-Vaenzuela, JJ., concur.
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