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BAUTISTA ANGELO, J.:

On November 5, 1945, an agreement was entered into between G. Assanmal and the Universal Trading Co., Inc.
whereby the former bought from the latter 100 cases of Agewood Bourbon Whisky at $17.00 a case, or a total of
$1,700, to be shipped from San Francisco; California, U. S. A., in November, 1945 subject to confirmation by the
Los Angeles Office of said company. On November 20, 1945, 6. Assanmal delivered to the company as a partial
deposit the sum of P1,360. On January 15, 1946, an invoice was issued by the" company to Assanmal covering
the above merchandise for the sum of P3,400 which, together with bank charges of P112.00, customs duties,
internal revenue charges, etc., amounting to P2,178.10, makes a total of P5,690.10, and deducting therefrom the
deposit of P1,360, leaves a balance of P4,330.10. On January 26, 1946, Assanmal made another deposit of
P2,330.10, thereby leaving a balance of P2,000 in the total price appearing in the invoice.

On January 11, 1946, the Universal Trading Co., Inc. advised Assanmal that the S.S. Manoeran was expected to
arrive on January 17, bringing the goods ordered by him. On February 10, 1946, the goods were delivered to
Assanmal. On May 13, 1946, Assanmal, through his lawyer, wrote a letter to the company advising it that he had
cancelled the contract covering the shipment on account of its failure to deliver the merchandise called for in said
contract and that he was ready to return it to the company. On May 22, 1946, Atty. Manuel O. Chan, representing
the Universal Trading Co., Inc., acknowledged receipt o!f the letter stating that his client considers the transaction
consummated and that Assanmal can no longer cancel the contract. He demanded that he make prompt payment
of the balance of the purchase price.

On June 18, 1947, Assarimal brought this action against the Universal Trading Co., Inc. in the Court of First
instance of Manila to recover the sum of P3,690 deposited by him with the company, with legal interest thereon
from the filing of the complaint. Defendant, in its answer, set up certain special defenses and, by way of
counterclaim, prayed that plaintiff be ordered to pay the sum of P2,000, balance of the purchase price of the
merchandise, plus the sum of P5,000 as damages. After trial, the court absolved the defendant from the complaint
and sentenced the plaintiff to pay the sum of P2,000, with legal interest thereon from the date of the filing of the
counterclaim, without pronouncement as to costs. In due time, plaintiff appealed to the Court of Appeals, which
affirmed in toto the decision of the lower court. Hence, this petition for review.

There is no dispute that the purchase of the 100 cases of Agewood Bourbon Whisky ordered by plaintiff from the
defendant constitutes a commercial transaction, and as such the rights and liabilities of the parties should be
determined in the light of the provisions of the Code of Commerce. There is also no dispute that what was
delivered by defendant to plaintiff in fulfillment of their agreement was Panamanian Agewood Blended Whisky
instead of the Bourbon Whisky called for therein, and that when the shipment arrived the whisky was contained in
100 cases on the face of which the blended brand could easily be discerned, in the same manner that in the invoice
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covering the same it was stated that the whisky delivered was blended and not of the Bourbon brand. It is apparent
from these facts that the defect in the merchandise was patent in nature and merely refers to a difference in the
quality of the merchandise. It would therefore appear that the law applicable to the case is article 336 of the Code
of Commerce which provides:

"Art. 336. The purchaser who, at the time of receiving the merchandise, fully examines the same shall have no
right of action against the vendor alleging a defect in the quantity or quality of the merchandise.

A purchaser shall have a right of action against a vendor for defects in the quantity or quality of the
merchandise received in bales or packages, provided he brings his action within the four days following its
receipt, and that the damage was not due to accident, natural defect of the merchandise, or fraud.

In such cases the purchaser may choose between the rescission of the contract or its fulfillment in accordance
with what has been agreed upon, but always with the payment of the damages he may have suffered by reason
of the defects or faults.

The vendor may avoid this claim by demanding at the time of delivery that the merchandise be examined to the
satisfaction of the purchaser as to its quantity and quality."

As it may be seen, the article above-quoted affords to the purchaser an alternative remedy in case the merchandise
sold is found to be defective in quantity or quality and is delivered in bales or packages. The first remedy is: if the
purchaser, at the time he receives the merchandise, examines it and finds it to his satisfaction, he loses his right of
action against the vendor based on such a defect. The second remedy is: when the purchaser finds that the
merchandise is defective in quantity or quality, after an examination, he may bring an action for damages within
the period provided for by the Code of Civil Procedure.[1] The purchaser may either rescind the contract or
demand its specific performance. The vendor may however avoid the liability if at the time of delivery he
demands that an examination be made of the merchandise in order that its quantity or quality may be established
to the satisfaction of the parties.

The evidence shows that when the merchandise in question was delivered to the plaintiff he took steps to examine
it after a day or so and immediately he advised the company by phone that the merchandise was not in accordance
with the quality called for in the contract, and this dissatisfaction he reiterated in a letter he sent, through his
counsel, on May 13, 1946 to the defendant. Even disregarding the telephone call, which appears to be disputed,
still we find that said letter was sent only three months after the merchandise was delivered on February 10, 1946.
While plaintiff should have acted more expeditiously when he discovered that the merchandise was different in
quality from the one he ordered, the delay, if any, is justified considering that under the contract the company was
authorized to offer a reasonable substitute if the order is not available (Exhibit 1). Apparently, availing of this
authority, defendant sent to plaintiff a substituted merchandise, a situation which naturally places the plaintiff in a
position to determine if the substitute is reasonable or not. This may require some time, which accounts for the
apparent delay in the action taken by the plaintiff. At any rate, the action of the plaintiff has not yet prescribed
and, therefore, it was an error to dismiss the case on the ground of prescription.

The. contention that this transaction comes under article 342 of the Code of Commerce is untenable. That article
refers to latent or hidden defects which cannot be discovered from an external examination of the merchandise.
The defect affecting the merchandise is not of this kind and hence that article does not apply.

Wherefore, the decision appealed from is reversed. Defendant is ordered to pay plaintiff the sum of P3,690, with
legal interest thereon from the date of the filing of the complaint, with costs in this instance.

Paras, C. J., Bengzon, Padilla, Montemayor, Labrador, Reyes, J. B. L., and Endencia, JJ., concur.
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[1] The period of four days mentioned in article 336, Code of Commerce, being a prescriptive provision, has been
abrogated by the Code of Civil Procedure (Ban Kian & Co. vs. Atkins Kroll & Co., 44 Phil., 4, 12-13). If the
action is based upon a written contract, the period of prescription is ten years. In case of oral contract, the period
is six years (section 43, Act No. 190).
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