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FERNANDO, J.:

There is on the part of petitioners in this certiorari proceeding a vigorous plea for an opportunity to have their
appeal, dismissed by respondent Court, passed upon on the merits.[1] They do not deny that the ground for
dismissal, their failure as appellants to file their brief on time, is ordinarily not open to objection. They do rely,
however, on the excuse that forces beyond their control did preclude its timely submission. For them then, there is
an element that borders on the unjust, if as a result respondent Court would be deaf to their motion to set aside
such order so that the case could be considered on the merits, a step that seems more than advisable as such a brief
is now filed with it. Otherwise, they contend that there would be a failure to abide by the compelling mandate of
procedural due process with its stress on fairness. There is much to be said for such an approach, especially in
view of Monticines vs. Court of Appeals,[2] decided less than a year ago. Thus we find ourselves in agreement
and grant the remedy prayed for.

The facts are not open to dispute. Petitioners are appellants in a case pending before respondent Court, having
appealed from an adverse decision of the Court of First Instance of Aklan in Civil Case No. 1235, entitled,
"Serapion Padasas and Damasa Dasoy, plaintiffs vs. Pedro Flores and Olympia C. Flores, defendants" for
recovery of possession and ownership) with mandatory injunction. The appealed case was docketed as CA-G.R.
No. 52267-R, with petitioners as plaintiffs-appellants and private respondents as defendants-appellees.[3] As
appellants, they were required by respondent Court to submit their printed brief within forty-five (45) days from
notice, later on extended for an additional ninety (90) days, the same to fall due on November 2, 1973.[4] On
October 23, 1973, petitioners filed a motion for a second extension for a period of at least twenty (20) days from
November 2, 1973, accompanied by an affidavit of the printer, the Macar Printing Press of Kalibo, Aklan,
wherein it was stated that due to pressure of work, the printing of the brief for petitioners could not be finished on
or before November 2, 1973.[5] The motion was denied by respondent in a resolution of October 31, 1973.[6]
There was on November 14, 1973, a verified petition for reconsideration filed by petitioners accompanied by the
affidavit of the printer, Macar Printing Press of Kalibo, wherein it appeared that while the typesetting of the brief
had been completed and the partial printing thereof accomplished, there was unavoidable delay in its being
finalized due to intermittent power failure and the oil shortage. Nonetheless, the printing press was exerting
extra-human efforts by even utilizing manual power to operate their presses beyond ordinary working hours to
supplement and hasten the completion of such printing job. It was then set forth that the brief for appellants could
be finished and submitted to respondent Court on or before the expiration of the last requested extension of twenty
(20) days.[7] In the meanwhile, pending receipt of respondent Court's resolution to the foregoing petition for
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reconsideration, petitioners sent by registered mail forty (40) printed copies of their brief on November 22, 1973,
through the Banga, Aklan Post Office under registry receipt No. 554.[8] Respondent Court, however, in a
resolution of November 23, 1973, denied petitioner's motion for reconsideration. Said resolution reads: "The
telegraphic motion of counsel for the plaintiffs-appellants praying on the grounds therein stated, for the
reconsideration of the resolution dated October 31, 1973, denying appellants' petition for another extension of 20
days from November 2, 1973, within which to file appellants' brief, is [denied]."[9] Thereafter in a resolution of
December 12, 1973, respondent Court of Appeals dismissed the appeal.

Petitioners then filed this suit for certiorari alleging that under the circumstances, the dismissal of its appeal did
amount to a grave abuse of discretion. The facts on which the petition was based could not very well be denied by
private respondents, who, in their comments considered as answer, would stress that the period granted petitioners
was more than sufficient for the purpose of filing their printed brief. No attempt was made, as it would be futile,
to refute the certification of the printer that the delay was due to the intermittent power failure and oil shortage.
Moreover, the fact that the brief had been printed and was filed with the respondent Court was glossed over. The
higher interest of justice dictated by a sense of fairness with which procedural due process is identified, as last
manifested in the aforesaid Monticines decision, justifies as set forth at the outset, the stand of petitioners.

In Monticines, the facts reveal that there was a resolution motu proprio of the Court of Appeals dated October 7,
1972 dismissing an appeal on the ground of the failure of appellants to file their brief within the period fixed in a
previous resolution. Then on October 16, 1972, the counsel for such appellants filed a motion for reconsideration,
alleging among other things that during the months of July and August, 1972, he had to go to the provinces of
Laguna and Quezon to attend to the properties left by his deceased father, more particularly the flooded rice
fields, as a result of which he contacted illness and suffered from acute rheumatism with slight cardiac trouble
necessitating since the middle of August 1972, medical treatment. With the prescription of his attending physician
that he should avoid both physical and mental effort, he was not able to finalize and send for printing the brief for
appellants. He was able, however, to take advantage of an improvement in his physical condition to have such
brief printed and to submit the same to the Court of Appeals as part of such motion for reconsideration. The Court
of Appeals was, however, adamant, resulting in a petition for certiorari as in this case.

On such facts, this Court in its opinion setting aside the resolution of the Court of Appeals dismissing the appeal
and reinstating the same, set forth the grounds for the decision thus: "It cannot be denied that during the months of
July and August, 1972, a series of typhoons did visit the Philippines, bringing in its wake disastrous floods. Nor is
it disputed that counsel for defendants-appellants had to attend to the properties left by his deceased father in the
provinces of Laguna and Quezon to ascertain the extent of the damage thus caused. As a consequence of which,
so it was alleged, and again it was not questioned, he suffered from acute rheumatism and slight cardiac trouble,
necessitating, in the opinion of his physician, complete physical and mental rest. That was the cause of his failure
to 'finalize, polish and type' in time the draft of the brief he had prepared for his clients. In his motion for
reconsideration, however, of October 16, 1972, he did submit such printed brief which, on its face, did hear the
signs of a thorough preparation, the questions raised therein of fraud and the remedy sought, namely,
reconveyance, hardly open to the charge of being devoid of significance. Certainly then, here is a case that falls
squarely within the concept of caso fortuito or force majeure. Moreover, defendants-appellants cited our decision
in Salvador vs. Reyes, where, in a criminal case, respondent Court, while admittedly having discretion to dismiss
an appeal motu proprio, was required to have a notice of such dismissal served upon appellant. While not strictly
in point, such a ruling reflects a principle that is more in keeping with the due process requirement, for thereby a
statutory right to appeal is not frustrated by a failure to file a brief which, under certain occasions, and this is one
of them, could be traceable to force majeure. It would appear, therefore, that justice in this instance would have
been served had no such dismissal of the appeal been ordered, especially so as the brief had been submitted to
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respondent Court as far back as October 1972. It could even be said with some degree of assurance that had there
been a reconsideration of such an order, perhaps by this time this litigation could have been ready for adjudication
by respondent Court.[10] There was a concurring opinion by Justice Barredo wherein he stated the following: "As
to whether or not, whatever he the merits of his client's cause, they should suffer the fate of their lawyer's
inexcusable conduct, I might say this is not the first time such an unfortunate denouement has been considered by
the Court as irrelevant. However, since the expiration of the time to file brief, unlike lateness in filing the notice
of appeal, appeal bond or record on appeal is not a jurisdictional matter, and there are enough members of the
Court who believe that it was arbitrary on the part of the Court of Appeals to have just cast aside the explanation
of Atty. Barnes, without investigating thoroughly the veracity thereof, I opt to err, if it is an error to lean on the
side of liberality in the light of the foregoing considerations, and, hence, I concur in the result."[11]

The present case is on a stronger ground. No doubt can be entertained as to the veracity of causes of the failure of
the printer to complete the brief within the allotted time. Moreover, prior to the expiration of the period granted
petitioners-appellants, they did seasonably file a motion for reconsideration stating, clearly the reasons for the
need for such additional period. While respondent Court was not required to grant such motion, still the dismissal
of the appeal was not necessarily called for as thereafter it was fully acquainted with the circumstances of
intermittent power failure and oil shortage that precluded the completion of the printing job. What is more,
pending receipt of a resolution on its part as to what action to take on the motion for reconsideration to set aside
the dismissal of the appeal, the printed brief was actually filed with it. Nothing would be lost and the right to a
hearing on appeal would be afforded full respect if under the circumstances, the failure on the part of
petitioners-appellants was deemed excusable. Thereby the time-honored maxim audi alteram partem would be
once again vindicated.

WHEREFORE, the resolution of respondent Court of December 12, 1973 dismissing the appeal for failure to file
brief is nullified and set aside and such appeal is deemed reinstated with all the consequences which according to
law should accompany such reinstatement of the dismissed appeal. Without pronouncement as to costs.

Zaldivar, (Chairman), Barredo, Antonio, Fernandez, and Aquino, JJ., concur.

[1] In addition to Seventh Division of respondent Court of Appeals composed of justices Jose N. Leuterio,
Chairman, and Crisolito Pascual and Francisco Ma. Chanco as members, Pedro Flores and Olympia C. Flores are
named as private respondents.

[2] G.R. No. L-35913, September 4, 1973, 53 SCRA 14.

[3] Petition for Certiorari, par. 2.

[4] Ibid, pars. 3-4.

[5] Ibid, par. 5.

[6] Ibid, par. 6.

[7] Ibid, par. 7.

[8] Ibid, par. 8.

[9] Ibid, par. 9.

[10] G.R. No. L-35913, September 4, 1973. 53 SCRA 14, 18-19.
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[11] Ibid, 23-24.
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