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FELICIANGO, J.:

From the decision of the Court of First Instance of Manila finding in favor of plaintiff-claimant Mercedes S.
Marasigan, the government appealed to the Court of Appeals, which certified the case directly to this Court for
final resolution as only questions of law are involved.

The undisputed facts are stated in the brief for the defendants-appellants:[1]

"Sometime in 1969 plaintiff Mercedes S. Marasigan, anurse in the Dr. Jose R. Reyes Memorial Hospital since
1948, applied for optional retirement under Commonwesalth Act No. 186, Section 12, Sub-section (c), as
amended by Republic Act No. 1616 and 4968. The Government Service Insurance System (GSIS) approved
the application for retirement effective as of June 16, 1969 and computed the retirement gratuity due plaintiff
in the amount of SIX THOUSAND FOUR HUNDRED NINE & 14/100 PESOS (P6,409.14) (Exh. ‘A", p. 1,
Folder of Exhibits). The hospital certified that the said amount of P6,409.14 was available to cover payments
of plaintiff's retirement gratuity, the same to be charged against the savings of the hospital under personnel
services (Exh. 'D', p. 4, id.) and requested authority from the Secretary of Health to pay the said amount to
plaintiff (Exh. 'E', p. 5, id.). The Secretary of Health endorsed the matter to the Commissioner of the Budget
(Exh. ‘F, p. 6, id.), who in turn forwarded the papers to the Director of Malacanang Clinic for comment

and/or recommendation (Exh. ‘G’, p. 7, id.). In reply, the Malacanang Clinic, through Dr. F.R. Casanova,

Presidential Medical Adviser, wrote back as follows:

"This pertains to the application for retirement of Miss MERCEDES S. MARASIGAN, former Supervising
Nurse of the Dr. Jose R. Reyes Memorial Hospital, under R.A. No. 1616 as further amended by R.A. No. 4968
and in conjunction with Memorandum Circular No. 133 dated October 16, 1967, of the Office of the President.

"There is none among the papers submitted to show that Miss Marasigan is incapacitated for work.

'In view thereof, it is requested that she submits any medical evidence such as any record of treatment,
laboratory examinations, and her present physical state wherein to base our comment and recommendation as
required by Memorandum Circular No. 133, or she may come to the Clinic for evaluation.

‘Unless the above is submitted or she come (sic) for evaluation, our action will be held in abeyance.’

Her claim for retirement gratuity having been denied, plaintiff thus filed an action on May 29, 1971 (pp. 1-14,
Rec. on Appeal). On July 19, 1971, defendants filed their answer (pp. 14-20, Rec. on Appeal) aleging, among
others, that plaintiff is not entitled as a matter of right to receive the retirement gratuity under Commonwealth Act
No. 186, as amended by Republic Acts No. 1616 and 4968 for (a) non-availability of fundsin the office or bureau
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where applicant was employed with which to pay her retirement gratuity over and above the fund requirements of
its programmed projects and activities, and (b) the plaintiff, being below 65 years of age, did not show that she
was physically incapacitated to render further efficient service in the hospital. After due hearing, the lower court
rendered the decision of March 27, 1972, the dispositive portion of which reads as follows:

'WHEREFORE, the Court finds for plaintiff and declares Memorandum Circular No. 133 aforesaid void and of
no effect. Defendants are ordered to pay plaintiff her retirement gratuity in the amount P6,409.14 as approved
by the Government Service Insurance System. No costs.

SO ORDERED.™

In support of the present appeal, defendants-appellants rely on Memorandum Circular No. 133 issued by the
Office of the President on 16 October 1967 which, in part, provides:

“. . . al such applications (for optional retirement) shall not be recommended for approval unless funds are
available in the bureau or office concerned for the payment of applicant's retirement gratuity over and above the
fund requirements of its programmed projects and activities, and provided any of the following circumstances or
conditionsis present:

1. The employee-applicant has reached the compulsory retirement age of 65 years; or

2. The employee-applicant, if below 65 years of age, is physically incapacitated to render further efficient
service. X X X "

In brief, the view taken by the appellants is that in order for plaintiff Marasigan to be entitled to retirement
benefits, she should first show that (1) the Jose R. Reyes Memorial Hospital had sufficient excess funds to pay
such gratuity, and (2) that she is physically incapacitated to render further efficient service in her office, having
been less than sixty-five years of age at the time of her application. Compliance with the first requirement is
conceded by the appellants who would, however, deny the application for failure of plaintiff to satisfy the second.

The appeal must fail.

Undoubtedly, retirement of a government employee is made "automatic and compulsory at the age of sixty-five
years' under Section 12(e) of Commonwealth Act No. 186.[2] However, the same law also provides for instances
where a member of the System[3] may opt to retire even before reaching the age of sixty-five years. Hence,
“(upon) completion of thirty years of total service and attainment of age fifty-seven years, a member shall have
the option to retire”.[4] Similarly, "a member may be allowed to retire after rendering a total service of thirty
years, regardless of age".[5] "Retirement is likewise allowed to any official or employee, appointive or elective,
regardless of age and employment status, who has rendered atotal of at least twenty years of service, the last three
years of which are continuous'.[6] Finally, "a member (may) exercise the option to retire . . . . at age sixty-three

years'.[7]

By and large, except where it is automatic and compulsory upon reaching the age of sixty-five, retirement under
C.A. No. 186, as amended, is optional on the part of the employee concerned. The use of the phrases "may be
alowed to retire" and "retirement is likewise alowed" does not mean that the employer has a right to veto an
application by an employee who has qualified for optional retirement. Such phrases are merely differing ways of
expressing an employee's right of option in respect of his or her retirement. Those phrases do not connote any
implied authority to deny retirement to an employee who has otherwise satisfied the requirements of C.A. No.
186, as amended.

We note that the plaintiff's application for optiona retirement and claim for retirement benefits under Section 12
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(c) of C.A. No. 186, as amended, had already been evaluated and approved by the GSIS, the agency designated
under the statute, to administer and process all such applications and claims filed by members of the System. The
defendants-appellants withheld approval and payment of plaintiff's retirement gratuity solely on the strength of
Memorandum Circular No. 133 of the Office of the President. This memorandum circular, however, in
introducing physical incapacity as an additional condition for approval of an application for optional retirement
where the applicant is below sixty-five years of age, attempts to amend C.A. No. 186, as amended. The additional
condition of physical incapacity is not found in Section 12(c). The introduction of so substantive an amendment to
a statute is, in accordance with the fundamental principle of the separation of powers of government, a power
which is appropriately lodged with the legislative branch, and not with the executive branch, of the government.
In addition, we note that Section 12(d) of C.A. 186, as amended, already covers the subject of incapacitated
employees. Under Section 12(d), the government itself may request the retirement of an employee who has
become incapacitated to discharge the duties of his office or of any other office to which he could be assigned.
We must, therefore, assume that the legislator had no intention of making physical incapacity a condition
precedent to optional retirement under Section 12(c) of the statute.

Initsdecision, thetrial court set out the perspective that is appropriate in respect of aretirement law like C.A. No.
186, as amended:

“A retirement law such as C.A. 186 and amendatory laws is in the nature of a contract between the government
and its employees. When an employee joins the government service he has aright to expect that after rendering
the required length of service and fulfilled the conditions stated in the laws on retirement, he would be able to
enjoy the benefits provided in said laws. He regularly pays the dues prescribed therefor. It would be cruel to
deny him the benefits he had been expecting at the end of his service by imposing conditions for his retirement
which are not found in the law. It is believed to be alegal duty as well as a moral obligation on the part of the
government to honor its commitments to its employees when as in this case, they have met al the conditions
prescribed by law and are therefore entitled to receive their retirement benefits."”

We agree with the tria court in this respect.
WHEREFORE, the decision appealed from is hereby AFFIRMED.

SO ORDERED.

Y ap, (Chairman), Narvasa, Melencio-Herrera, Cruz, Gancayco, and Sarmiento, JJ., concur.

[1] Rallo, p. 15.

[2] Approved on 14 November 1936. Section 12 of C.A. 186 has since been amended by R.A. 660 (16 June
1951), R.A. 728 (18 June 1952), R.A. 1573 (16 June 1956), R.A. 1616 (31 May 1957), and R.A. 4968 (17 June
1967).

[3] Refersto the Government Service Insurance System (GSIS).
[4] C.A. 186, Sec. 12(a).

[5] Id., Sec. 12(b).

[6] 1d., Sec. 12(c).

[7] 1d. Sec. 12(e).
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