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BAUTISTA ANGELO, J.:

This is an appeal from an order of the Court of First Instance of Ilocos Sur dated October 31, 1950, sustaining the
motion to dismiss filed by defendant and ordering the plaintiffs to amend their complaint so as to exclude
therefrom their second cause of action within 15 days from notice.

On August 21, 1950, plaintiffs filed a complaint against the defendant containing two causes of action wherein
they asked for the recission and annulment of two deeds of sale of real property. Copies of the deeds were
attached to the complaint.

On October 15, 1950, defendant filed a motion to dismiss alleging that the averments of the complaint are
insufficient to constitute a cause of action and that one of the alleged causes of action had already prescribed. To
this motion plaintifis replied contending that the same is without merit.

On October 31, 1950, the Court issued an order sustaining the motion to dismiss in so far as the second cause of
action is concerned and ordered the plaintiffs to amend their complaint within 15 days after receipt of the copy of
the order. The motion for reconsideration having been denied, plaintiffs elevated the case to this Court.

The only question involved in this appeal refers to the insufficiency of the second cause of action of the
complaint. The Court, in acting on the motion to dismiss as well as on the reply interposed thereto, concluded that
the facts alleged in the complaint as regards the second cause of action show that the action of the plaintiffs has
already prescribed it appearing that more than 10 years had elapsed since the execution of the deed of sale Annex
B. Appellants now contend that this conclusion is erroneous.

This claim is well taken. In concluding that the action has already prescribed the lower court apparently has taken
as basis the date of the execution of the deed of sale Annex B, or May 4, 1940, without considering the real cause
of the annulment of the sale. This is an action for the annulment of sale of real property based on fraud and not an
action for specific performance. The purpose of the action is not to enforce the sale but to rescind or annul it, and
as such the basis to be taken for the accrual of the action should be not the date of the execution of the contract but
the date of the discovery of the fraud. It appearing that the fraud was discovered only on November 27, 1946, and
the complaint has been filed on August 21, 1950, it is clear that the period of four years within which the action
should be brought has not yet expired.

With regard to the contention that this case comes under the prescriptive period of the Code of Civil Procedure, it
suffices for us to state that, whether it be considered under article 1391 of the new Civil Code, or under the
provisions of the Code of Civil Procedure on limitations of action, the outcome of the case would be the same, for
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under both laws an action for annulment of a contract based on fraud has to be filed within a period of four years
from the date of the discovery of the fraud (section 43(3), Code of Civil Procedure).

Wherefore, the order appealed from is reversed. It is ordered that this case be remanded to the lower court for
further proceedings, with costs against the appellee.

Paras, C. J., Pablo, Padilla, Tuason, Montemayor, Reyes, and Jugo, JJ., concur.

CONCURRING

BENGZON, J.:

I concur in the result. I agree with counsel for appellee that the second cause of action seeks to recover the title to,
or possession of real property and that it should be filed "within, ten years after the cause of such action accrues"
(Sec. 40 Code of Civil Procedure). But I notice that in this particular case, according to the allegations of the
complaint, the cause of action accrued in November 1946, i.e., about four years before the beginning of these
proceedings.

Since fraud is alleged as ground for the prayer to annul the sale and to uphold plaintiff's ownership, the second
cause of action may not be regarded merely as an action "for relief on the ground of fraud" within the meaning of
section 43(3) of the Code of Civil Procedure, because that section refers expressly to actions "other than for the
recovery of real property." "A suit to quiet title has been held to be an action for the recovery of real property
within a statute of limitations applying to such an action, and not an action for relief on the ground of fraud,
limited in another statute, although plaintiff alleges that defendant fraudulently acquired the land." (53 Corpus
Juris Sec. p. 988)
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