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QUISUMBING, J.:

Before the Court is a Report[1] dated August 14, 2007 of the Office of the Court Administrator (OCA) on the
judicia audit of the Municipal Trial Court (MTC), Asuncion, Davao del Norte, conducted from May 8 to 20,
2006.

The audit team discovered two cases for preliminary investigation, docketed as Criminal Case Nos. 664[2] and
811,[3] archived upon Orders dated May 27, 1998[4] and June 2, 1999,[5] respectively, of then Acting Judge
Justino G. Aventurado, now the Presiding Judge of the Regiona Trial Court (RTC) of Tagum City, Davao del
Norte, Branch 2. Instead of forwarding the records of the cases to the Provincial Prosecutor’s Office, Judge
Aventurado archived the cases on the ground that the accused in both cases could not be arrested.

On November 6, 2006, Deputy Court Administrator Reuben P. De La Cruz required Judge Aventurado to explain
why he archived Criminal Case Nos. 664 and 811 and to submit his orders relative to these two cases.[6]

In his Reply-Explanation[7] dated December 4, 2006, Judge Aventurado humbly apologized for his mistake in
archiving Criminal Case No. 664. He said that he can hardly believe his error for he knows the jurisdiction of the
MTC, he, having served as a prosecutor for eight years before his appointment as MTC judge. As regards
Criminal Case No. 811, Judge Aventurado averred that he was probably misled by its title and the reference to
Article 302 of the Revised Penal Code, violation of which is punishable by prision correccional in its medium and
maximum periods. He maintained that his error was not malicious. He submitted copies of the orders of Judge
Dorothy P. Montejo-Gonzaga of the MTC, Asuncion, Davao del Norte, forwarding the records of said cases to the
Provincial Prosecutor’s Office.[8]

Judge Aventurado prayed for consideration and said that his errors, out of the thousands of cases filed before him
for preliminary investigation, showed that he is merely human. He stressed that his two errors did not cause
damage to the government or the private complainants. He added that because the accused could not be arrested,
the cases would likely be archived when eventually filed with the RTC.

Inits report, the OCA found Judge Aventurado administratively liable, to wit:

ALL THE ABOVE CONSIDERED, and considering that apparently this is Judge Aventurado’s first offense,
it is most respectfully recommended that he be FINED FIVE THOUSAND PESOS (P5,000.00) for not having
followed the regular procedure provided for by law and his apparent ignorance thereof, with a WARNING that
the repetition of the same act will be dealt with more severely.[9]

The OCA stated that the Court, in similar infractions, found judges administratively liable and imposed
appropriate penalties. The OCA first cited the case of Castro v. Bartolome,[10] where we emphasized the duty of
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the investigating judge after the preliminary investigation to transmit the entire records of the case to the
prosecutor within ten (10) days, as mandated by the rules. There, we fined Judge Bartolome P20,000 for undue
delay in transmitting the records of a case, a less serious charge under Section 9(1),[11] Rule 140 of the Rules of
Couirt.

The OCA aso cited Agcaoili v. Aquino,[12] where we imposed a fine of P5,000 on Judge Aquino for not
following the regular procedure and his apparent ignorance thereof. We aso stated therein that under the rules, it
was Judge Aquino’'s duty to transmit the records of the case to the prosecutor within ten (10) days after the
preliminary investigation. We said that there was no need to archive the case when the accused could not be
served with the complaint.

In addition, the OCA called our attention to four other cases where the penalties we imposed varied from afine of
P2,000,[13] P20,000[ 14] and P40,000,[15] to suspension for three months without pay.[16]

After a careful study of the facts of this case and the cases cited by the OCA, we agree with its finding that Judge
Aventurado failed to follow the regular procedure in conducting the preliminary investigation in Criminal Case
Nos. 664 and 811. Indeed, Judge Aventurado should not have archived the two cases but should have forwarded
their records to the Provincial Prosecutor’s Office as ordained by the old rules.[17]

We disagree, however, with the OCA’s finding that Judge Aventurado is apparently ignorant of the rules on
preliminary investigation. We cannot precipitately conclude that he is ignorant because he erred. At best, this
point is a contested and unresolved factual issue. Note that Judge Aventurado said he was a prosecutor for eight
years and he only erred twice in a thousand cases filed before him for preliminary investigation. On the other
hand, the OCA did not specifically say in its evaluation that Judge Aventurado is ignorant of the rules on
preliminary investigation, but stated in conclusion that he is apparently ignorant of said rules. Moreover, the OCA
did not refute Judge Aventurado’ s statement.

As regards the penalty, the OCA was correct in not recommending a higher penalty such as the P20,000 fine we
imposed in Castro v. Bartolome.[18] Compared to Castro, we note that Judge Aventurado did not insist that there
was no need to forward to the prosecutor the transcript or records of the preliminary investigation which would
have shown his utter unfamiliarity with the rules. We also note that unlike in Castro, Judge Aventurado has not
been previoudly fined for gross ignorance of the law, nor reprimanded for making untruthful statements in
defending himself in an administrative case. On the contrary, the OCA found that thisis Judge Aventurado’s first
offense. Judge Aventurado also immediately acknowledged his mistake and apologized.

In one case,[19] we have considered exactly the same circumstances to mitigate the culpability of an employee of
the judiciary who was found guilty of dishonesty, a grave offense that carries the extreme penalty of dismissa
from the service. Instead, we only suspended her for three months without pay.

In this case, we aso find proper to temper the penalty recommended by the OCA. Although the recommended
penalty is the same amount of fine we imposed in Agcaoili v. Aquino,[20] an identical case as found by the OCA,
we appreciate in favor of Judge Aventurado the fact that this is his first offense and that he immediately
acknowledged his error and apologized. Thus, we reduce the fine to P2,000.

In Orav. Almagjar,[21] one of the four other cases cited by the OCA, we accepted the OCA’ s recommendation to
impose a fine of P2,000 for Judge Almaar’s ignorance of the rules on preliminary investigation. In said case,
Judge Almajar was found to have issued a warrant of arrest on mere non-appearance of the accused on the first
date of the preliminary investigation, and even disregarded the rule that a warrant of arrest may be issued only
after examination in writing and under oath of the complainant and his witnesses in the form of searching
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guestions and answers.

Finally, the warning that the repetition of the same act will be dealt with more severely is inappropriate since
A.M. No. 05-8-26-SC, effective October 3, 2005, had removed the conduct of preliminary investigation from
judges of the first level courts. Moreover, Judge Aventurado cannot possibly commit the same act since he is now
an RTC judge.

WHEREFORE, Judge Justino G. Aventurado, now Presiding Judge of the Regional Trial Court, Branch 2, Tagum
City, Davao del Norte, is FINED two thousand pesos (P2,000), for failure to follow the rules on preliminary
investigation then in force.

SO ORDERED.

Carpio, Carpio Morales, Tinga, and Velasco, Jr., JJ., concur.
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[17] 1985 RULES OF CRIMINAL PROCEDURE, Rule 112, Sec. 5 (how 2000 Rules of Criminal Procedure,
Rule 112, Sec. 5).

SEC. 5. Duty of investigating judge. —Within ten (10) days after the conclusion of the preliminary
investigation, the investigating judge shall transmit to the provincial or city fiscal, for appropriate action, the
resolution of the case, stating briefly the findings of facts and the law supporting his action, together with the
entire records of the case, which shall include: (a) the warrant, if the arrest is by virtue of a warrant; (b) the
affidavits and other supporting evidence of the parties; (c) the undertaking or bail of the accused; (d) the order
of release of the accused and cancellation of his bail bond, if the resolution is for the dismissal of the
complaint.

Should the provincia or city fiscal disagree with the findings of the investigating judge on the existence of
probable cause, the fiscal’s ruling shall prevail, but he must explain his action in writing furnishing the parties
with copies of his resolution, not later than thirty (30) days from receipt of the records from the judge. If the
accused is detained, the fiscal shall order hisrelease.

[18] Supranote 10.

[19] Re: Falsification of Daily Time Records of Maria Fe P. Brooks, Court Interpreter, RTC, Quezon City, Br. 96,
A.M. No. P-05-2086 (Formerly OCA 1.P.l. No. 05-9-583-RTC), October 20, 2005, 473 SCRA 483.

[20] Supranote 12.
[21] Supranote 13.
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