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LAGURA-YAP, J.:

Alfredo Garces (accused-appellant) appeals the Decision[1] dated January 28, 2008 rendered by the Regional
Trial Court, Branch 13, Cebu City in Criminal Case No. CBU-69905-06. The accused-appellant is convicted of
Violation of Section 11, Article II of R.A 9165 or the Comprehensive Dangerous Drugs Act.

The dispositive portion[2] of the decision, reads:

WHEREFORE, judgment is hereby rendered finding accused Alfredo Garces GUILTY beyond reasonable
doubt of the crime of Violation of Section 11, Art. II, RA 9165 and sentences him to TWELVE YEARS and
ONE (1) DAY to FIFTEEN (15) YEARS imprisonment, plus fine in the amount of Three Hundred Thousand
(P300,000) Pesos .

However, for failure of the prosecution to prove his guilt beyond reasonable doubt for violation of Section 12,
Art. II, RA 9165, he is ACQUITTED in Crim. Case No. CBU-69906.

The shabu is hereby ordered confiscated in favor of the government and destroyed pursuant to the provisions
of RA 9165.

With cost against the accused in CBU-69905.

The Information[3] filed on June 21, 2004, against accused Alfredo Garces under Criminal Case No.
CBU-69905-06, alleges:

That on or about the 15th day of JUNE 2004 at about 11:30 o'clock in the evening more or less, at Sitio
Paglaum, Bulacao, Talisay City, Cebu, Philippines, and within the jurisdiction of this Honorable Court, the
said accused, with deliberate intent and without any lawful purpose, did then and there, have in his position,
use and control: one (1) heat-sealed transparent plastic sachet of white crystalline substance locally known as
“SHABU” containing Methamphetamine hydrochloride, weighing 0.05 grams, a dangerous drug/s, without
license or prescription from any competent authority.

CONTRARY TO LAW.

The accused entered a “NOT GUILTY” plea during the arraignment[4] on February 1, 2005.

The evidence for the prosecution is summarized as follows:

On June 15, 2004, at about 11:30 in the evening, the team of SPO1 Causon, PO3 Cabuenas, PO3 Sebellita and
PO2 Bacarisas went to Sitio Paglaum, Bulacao, Talisay City, Cebu. The Policemen received an information from
a concerned citizen that a person was in possession of a firearm at a billiard hall. When they arrived, they saw
accused Alfredo Garces. They asked him to raise his t-shirt. They saw a 22 caliber firearm tucked in his shorts.
They also asked the suspect to pull out something from his pocket. They saw shabu and one tin foil. The accused
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was arrested and booked for violation of RA 8294 (illegal possession of firearm) and Sections 11 and 12, Article
II, RA 9165, for possession of shabu and paraphernalia. The suspected shabu was found positive for the presence
of methamphetamine hydrochloride. As the accused pleaded guilty for the crime of possession of firearm, he did
not question the legality of his arrest for possession of firearm.

Evidence for the defense is also summarized hereunder:

On June 15, 2004, at around 11:30 in the evening, he was drinking with his neighbor Randy at Timy's store.
While drinking, he was suddenly held by Bobby Bacarisas, the police officer who told him that he was the
robbery suspect in Bulacao. He tried to get free because it was not true. He was not bringing with him a 0.22
caliber firearm or the deck of shabu and tin foil. Thereafter, he was brought to Bulacao Subdivision where he was
mauled. He was asked who his cohorts were in the robbery heist. Then he was brought to Pardo Riverside. They
wanted him to tell them where the cellphone robbery was transacted. He replied in the negative. He was
subsequently charged with robbery, however, it was dismissed.

After the trial, the RTC promulgated5 its judgment of conviction against the accused. Aggrieved, he filed a Notice
of Appeal6 dated March 4, 2008.

ASSIGNMENT OF ERRORS

I

THE TRIAL COURT COMMITTED AN ERROR IN RULING THAT THE SHABU WAS CONFISCATED
DUE TO A SEARCH INCIDENTAL TO A LAWFUL ARREST.

II

THE TRIAL COURT FAULTED IN AFFIRMING THE IDENTITY OF THE SEIZED DRUGS DESPITE
NON-COMPLIANCE WITH SECTION 21 OF RA 9165.

III

THE TRIAL COURT ERRED IN ITS RULING SINCE THE PROSECUTION FAILED TO PROVE
BEYOND REASONABLE DOUBT THAT THE ACCUSED COMMITTED THE SAID CRIME.

The accused-appellant argues that the scope of warrantless search is not without limitations. In People vs.
Leangsin[7] and People vs. Cubcubin, Jr.,[8] the Honorable Supreme Court had the occasion to lay down the
parameters of a valid warrantless search and seizure as an incidental to a lawful arrest. When an arrest is made, it
is reasonable for the arresting officer to search the person arrested in order to remove any weapon that the latter
might use in order to resist arrest or effect his escape. In the instant case, the confiscated shabu was not recovered
due to a search incidental to a lawful arrest. After the firearm was confiscated, they searched the accused and
requested him to pull out something from his pocket and that was the time they saw the shabu. Hence, the alleged
recovery of shabu was not due to search incidental to a lawful arrest. There is even no testimony that they
recovered the shabu because of the said search.

The accused-appellant claims that the prosecution failed to establish the corpus delicti of the crime of illegal
possession of dangerous drugs. The trial court never discussed how the chain of custody was established. There is
nothing in the decision which would show who was in custody from the time that it was confiscated until it was
delivered to the crime laboratory. No evidence was adduced on who marked the confiscated shabu. The lone
prosecution witness PO2 Bacarisas cannot identify the police officer who marked the confiscated shabu. It is
difficult to identify the police officer who marked the confiscated shabu because only the initials of the name of
the accused-appellant are placed thereon. There was no physical inventory conducted in the presence of the
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accused, their representative or counsel, a representative from media and the DOJ. Also there was no photograph
taken of the seized shabu.

Police Officer PO2 Bacarisas turned over the shabu to SPO1 Causon after he recovered it, but nowhere in his
testimony is it mentioned when, where and to whom he turned over the shabu. No account was made on who
received the shabu and the letter request at the PNP Crime Laboratory. The testimony of PO2 Bacarisas was not
clear on who was in custody of the specimen (shabu) after it was submitted to the crime laboratory.

Finally, the accused-appellant posits the view that it would be contrary to human experience that several persons
were present inside a billiard hall while in the presence of an armed person. According to prosecution witness
PO2 Bacarisas, the only description given of the armed person was that the latter was wearing brown short and
white t-shirt. However, it was only during the cross-examination that PO2 Bacarisas said that a concerned citizen
mentioned the name of the accused-appellant as the armed person. These are inconsistencies that will cast doubt
to the testimonies of the accused.

The Solicitor General in his Appellee's Brief counter argues that the accused-appellant had already entered his
plea to the crimes charged. Thus, he had effectively waived his right to question any irregularity which might
have accompanied his arrest and the unlawful restraint of his liberty.

According to the Solicitor General, the prosecution was able to establish the elements of the crime of illegal
possession of dangerous drugs. First, the accused-appellant was in possession of a small white pack containing
white crystalline substance, later known as “shabu”. Second, there is nothing on record that the accused-appellant
is authorized to possess the same. Third, possession of a prohibited drug per se constitutes prima facie evidence of
knowledge or animus possidendi sufficient to convict accused-appellant absent satisfactory explanation of such
possession.

The Solicitor General avers that the police officers were able to preserve the integrity and evidentiary value of the
corpus delicti of the case. The marking of the seized item at the police station is still deemed as sufficient
compliance with Section 21 of R.A. No. 9165. The Supreme Court in numerous cases upheld the presumption of
regularity of performance of public officers notwithstanding failure to comply with the provisions of Section 21,
R.A. 9165 as long as the integrity of the seized items were preserved.

THE COURT'S RULING

To determine the admissibility of the seized drug in evidence, it is indispensable to ascertain whether or not the
search which yielded the alleged contraband was lawful.

At the outset, as correctly held by the trial court, We would like to reiterate that the accused-appellant pleaded
guilty to the crime of Violation of RA 8294, amending PD 1866 or illegal possession of firearm.[9] Therefore, the
plastic packet of shabu confiscated from the accused-appellant is admissible in evidence as a result of a search
incidental to lawful arrest.

In the offense of illegal possession of shabu, a dangerous drug, it must be shown that: (1) the accused is in
possession of an item or object which is identified to be a prohibited drug; (2) such possession is not authorized
by law; and (3) the accused freely and consciously possessed the said drug.[10] These circumstances of illegal
possession of shabu are obtaining in this case. When the accused-appellant was arrested for illegal possession of
firearm, he was asked to empty his pocket. While doing so, a plastic packet of shabu was found inside his pocket.
Accused-appellant was caught freely and consciously in possession of the plastic packet of shabu.
Accused-appellant was not able to present evidence or explain his unauthorized possession of the illegal drug.
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However, as We scoured through the records, We find that the prosecution failed to establish the corpus delicti of
the offense charged in this case, the plastic packet of shabu. The prosecution presented one witness, in the person
of PO2 Joeville Bacarisas. In his testimony, he said that when the accused-appellant gave the packet of shabu to
him, he in turn gave it to his team leader, SPO1 Edgar Causon.[11] He (Bacarisas) said that it was SPO1 Edgar
Causon who brought the specimen to the police station. PO2 Bacarisas further testified that the plastic packet of
shabu confiscated from the accused-appellant was marked at the police station.[12]

The testimony of PO2 Bacarisas does not bear the information on who marked the plastic sachet weighing 0.05
gram,[13] who brought the plastic packet of shabu to the PNP Crime Laboratory and who was in charged of the
safekeeping of the confiscated specimen. An excerpt from the testimony of PO2 Bacarisas is quoted hereunder:

xxxxx

Atty. Santiago

Q:

So, who was able to recover the shabu?

A:

He removed his right pocket then turned over to me while at his side.

Q:

And you yourself brought this shabu to the police station?

A:

No, when the shabu was turned over ma'am, I turned over also to our team leader.

Q:

Then it was SPO1 Causon who was bringing the shabu when you went back to your Police Station?

A:

Yes, Ma'am.

Q:

And you saw SPO1 Causon make any markings in the said evidence?

A:

I saw the evidence marked but it was not SPO1 Causon who marked it. [14]

This Court notes that it was SPO1 Edgar Causon who was in custody of the illegal drug on the way back to the
police station. In the stamp mark of the Letter Request for Laboratory Examination[15], it shows the name of PO3
Sebellita as the one who delivered the letter request and the specimen to the PNP Crime Laboratory. The
prosecution, however, only presented PO2 Bacarisas. His testimony is insufficient to demonstrate an unbroken
chain of custody. The testimonies of SPO1 Edgar Causon, PO3 Sebellita and the police officer who marked the
plastic sachet of shabu at the police station are material to establish every link in the chain of custody of the
plastic packet of shabu.
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This Court is baffled as to why the prosecution opted not to present these material witnesses. The indispensability
of the testimony of the person who marked the plastic sachet of shabu cannot be over-emphasized. The would be
testimony of who marked and what marking was made in the specimen could have provided the very crucial link
in the chain of custody. In this case, the prosecution was grossly negligent when it failed to do so.

In the recent case of People of the Philippines vs. Reynaldo Nacua,[16] the Supreme Court held that the sale or
possession of a dangerous drug can never be proven without seizure and identification of the prohibited drug. In
prosecutions involving narcotics, the narcotic substance itself constitutes the corpus delicti of the offense and the
fact of its existence is vital to sustain a judgment of conviction beyond reasonable doubt. Of paramount
importance, therefore, in these cases is that the identity of the dangerous drug be likewise established beyond
reasonable doubt.

This Court is aware of the unique characteristic of dangerous and illegal drugs which according to the Supreme
Court in People of the Philippines vs. Reynaldo Nacua[17] are indistinct, not readily identifiable, and easily
susceptible to tampering, alteration, or substitution, either by accident or otherwise. There must be strict
compliance with the prescribed measures to be observed during and after the seizure of dangerous drugs and
related paraphernalia, during the custody and transfer thereof for examination, and at all times up to their
presentation in court.

The accused-appellant is thus entitled to an acquittal due to lack of evidence to prove corpus delicti of the offense
of possession of dangerous drugs. We abide by the Supreme Court's pronouncement in People vs. Adrid,[18] that
nothing less than evidence of criminal culpability beyond reasonable doubt can overturn the presumption of
innocence. In this regard, the onus of proving the guilt of the accused lies with the prosecution which must rely on
the strength of its own evidence and not on the weakness of the defense.

WHEREFORE, the Decision[19] dated January 28, 2008 rendered by the Regional Trial Court (RTC), Branch 13,
Cebu City in Criminal Case No. CBU-69905-06 is REVERSED and SET ASIDE. Accused-Appellant Alfredo
Garces alias “Moklo” is hereby ACQUITTED of the charge of Violation of Section 11, Article II, RA 9165 or the
Comprehensive Dangerous Drugs Act.

SO ORDERED.

Ingles, J., (Chairperson), and Quijano-Padilla, JJ., concur.

* Acting Junior Member per Office Order No. 472-13-ABR dated December 12, 2013.
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