DECISIONS / SIGNED RESOLUTIONS - SIXTEENTH DIVISION - FEBRUARY 16, 1998

BANK OF THE PHILIPPINE ISLANDS, ASSUBSTITUTED BY PHILIPPINE
ASSET MANAGEMENT, INC., PLAINTIFF-APPELLEE, VS. SPS. JERRY
AND ASUNCION JARDIOLIN, DEFENDANTS-APPELLANTS.

Ponente: DE LOS SANTQS, J.

Read online (full-text search, related cases, audio case brief): https://batas.org/library/8d6983c37b56/

DE LOSSANTOS, J.:

This is an appeal interposed by defendant-appellant Jerry Asuncion, questioning the decision[1] of the Regiona
Tria Court of Makati City, Branch 60, in Civil Case No. 02-1438, pertinent portion of which reads:

"WHEREFORE then, judgment is rendered in plaintiff's favor and against defendant-spouses Jerry and
Asuncion Jardiolin.

“As a consequence of this, defendants are held jointly and solidarily liable to pay plaintiff the amount of
P3,541,444.45 with legal interest of 12% per annum computed from November 29, 2002 until fully paid. Apart
from this, defendants are aso liable to pay plaintiff attorney's fees equivaent to 10% of the total amount due
plus litigation expenses amounting to P50,000.00

“SO ORDERED."[2]
The factual background of the caseisasfollows:

Spouses Jardiolin borrowed a total of FOUR MILLION FIVE HUNDRED THOUSAND (P4,500,000.00) PESOS
from Far East Bank & Trust Company (FEBTC) on two (2) different dates. The loans are evidenced by three (3)
promissory notes executed by Spouses Jardiolin, to wit:

- BDO569/97 dated February 16 1998 in the amount of ONE MILLION (P1,000,000.00) PESOS;[3]
- 2-056-980347 dated August 17, 1998 in the amount of TWO MILLION (P2,000,000.00) PESOS;[4] and

- 2-056-980346 dated August 17, 1998 in the amount of ONE MILLION FIVE HUNDRED THOUSAND
(P1,500,000.00) PESOS,[5]

On March 23, 2000, FEBTC and the BPI merged pursuant to a duly approved Articles of Merger[6] issued by the
Banko Sentral ng Pilipinas, constituting the latter as the surviving corporation. As a result, BPI acquired all the
assets and liabilities of FEBTC.

Accordingly, after the merger, BPI handled the past due accounts of FEBTC.[7] After evaluating all the accounts,
it discovered that Spouses Jardiolin failed to pay their obligations as they fell due. BPI aleged that they sent a
demand letter.[8] For failure of Spouses Jardiolin to heed the demand, BPI filed the complaint.

In his Answer[9], defendant Jerry Jardiolin claimed that:
“8. Plaintiff BPI has no cause of action against the herein Defendant;

“9. Defendant had been paying its obligation with the former Far East Bank and Trust Company (FEBTC) and
if ever there are balances in the promissory notes he issued in favor of FEBTC, the same could not be in the
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amount as demanded by Plaintiff BPI;

“10. Defendant and FEBTC had a good business relationship with Defendant servicing his loan obligations
with FEBTC and complying with all the conditions of the obligations, however, the said good business
relationship was put to an abrupt halt without any notification on the part of FEBTC or plaintiff BPI that the
account was already transferred to Plaintiff;

“11. Paintiff upon acquisition of Defendant's account from the former FEBTC imposed additional burden and
condition on Defendant in a manner that their previous agreement with FEBTC was set aside or modified."[10]

Thereafter, upon motion of BPI, the case was set for pre-trial.[11] The parties then filed their respective pre-trial
briefs. After several postponements and resetting of the pre-trial, the lower court issued an Order[12] on August
12, 2003, referring the case for mediation after the counsels for both parties manifested their intention to settle the
case. The mediation was set on September 9, 2003[13] while the pre-trial was tentatively set on October 20,
2003.[14] During the said hearing, the counsel for the defendants informed the court that defendant Asuncion
Jardiolin already died in 2000.[15] On October 14, 2003, the lower court received from the defendant a Motion
for Leave to File Amended Answer[16] with the attached Amended Answer.[17]

During the pre-trial on October 20, 2003, plaintiff's counsel prayed that for failure of the defendants to appear
both at the scheduled pre-trial and mediation proceedings despite notice, they should be allowed to present
evidence ex parte against the defendants. The court, in an Order[18] dated October 20, 2003, set the case for the
presentation of plaintiff's evidence ex parte on November 10, 2003.

Defendant filed a Motion for Reconsideration with ex parte Prayer for Deferment of Reception of Plaintiff's
Evidence until Resolution of the Mation[19] explaining that they were absent at the pre-trial because they have a
pending motion for leave to amend the answer and it is expensive for them to appear there for a motion for leave
considering that they are based in Iloilo City.[20] They further explain that their failure to appear in the mediation
conference was due to the physical condition of defendant Jerry Jardiolin.[21] The lower court, in denying the
motion for reconsideration, explained:

"After (c)onsidering the arguments raised, the Court sees no reason to reconsider its previous Order.

“Firstly, the Court notes from the records that when this case was initially called for pre-trial last 30 June,
defendant and his counsel also failed to appear in court. Over the objection interposed by plaintiff's counsel,
the court chose to show some leniency towards the defendants and allowed a resetting of the pre-trial. Again,
the 12 August 2003 setting was also reset to give the parties an opportunity to settle the case during the
mediation proceedings which defendants or their counsel also failed to attend despite notice.

“Defendants absence again when the case was called anew on 30 October cannot help but convince the Court
that these persistent absences are but attempts made to delay the proceedings of this case.

“It cannot be argued by the defendants that the pendency of the Motion for Leave to Amend Answer would
result in the automatic cancellation of the Pre-Trial Conference. Precisely because of plaintiff's observation
that the intended amendments to the Answer do not refer to substantial matters, had defendants and their
counsel appeared at the scheduled pre-trial, the matter of whether to grant (the) leave to admit the amended
answer could have been acted upon immediately after which the pre-trial could have proceeded thereafter.

“Defendant’s claim that it is expensive for defendant or counsel to appear in Makati City for the motion
considering that they are residents of Iloilo (City) also does not deserve merit.

“Defendants and/or their counsel were already set to travel to Manila to attend the scheduled pre-trial on
October 20, 2003, they having received the Notice of Pre-trial through counsel as early as September 2, 2003.
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“They cannot presume the pre-trial would be cancelled merely because they saw it fit to file a Motion for
Leave to File Amended Answer a week before the scheduled pre-trial especialy since the Motion itself does
not state they would not appear to have it submitted for resolution and is set on the same date as the scheduled
pre-trial.

“Hence, having failed to appear at the scheduled pre-trial despite notice and the defendants already having
falled to participate in the mediation proceedings taken to arrive at a mutually acceptable settlement of this
case, there is sufficient basis to act favorably on the plaintiff's oral motion to alow the latter to present
evidence ex-parte against the defendants.

“Accordingly then, in view of all the foregoing, defendant's Motion for Reconsideration is herein DENIED for
lack of merit."[22]

After the BPI presented its evidence ex parte, the lower court rendered the questioned decision.

Aggrieved by the decision, defendant filed the instant appeal raising the following assignment of errors, namely:

"THE LOWER COURT ERRED IN DECLARING DEFENDANT-APPELLANT IN DEFAULT AND
ALLOWING PLAINTIFF-APPELLEE TO PRESENT ITS EVIDENCE EX-PARTE;

THE LOWER COURT ERRED IN DECLARING DEFENDANT-APPELLANT LIABLE TO PAY THE
AMOUNT OF P3,541,444.45."[ 23]

The appeal has no merit.
Asregards thefirst issue, the lower court did not err in alowing BPI to present its evidence ex parte.
The Supreme Court ruled in the case of Bahia Shipping Services, Inc. vs. Mosquera[ 24]:

"Pre-trial is that stage of the proceedings when the last pleading has been filed and the parties explore possible
ways to avoid a protracted trial, including the possibility of an amicable settlement or a summary judgment, the
submission of the case to aternative modes of dispute resolution, a stipulation of facts, or the limitation of the
number of witnesses. Whereas pre-trial has before been optional, the new rules of civil procedure now make it
mandatory such that the failure of a party to appear at pre-trial is deemed to be awaiver of his right to present
evidence in his behalf-

'Section 5. Effect of failure to appear.- The failure of the plaintiff to appear when so required pursuant to the
next preceding section shall be cause for the dismissal of the action. The dismissal shall be with prejudice,
unless otherwise ordered by the court. A similar failure on the part of the defendant shall be cause to allow the
plaintiff to present his evidence ex parte and the court to render judgment on the basis thereof."[25] (Emphasis
and underscoring ours)

In the case at bar, the lower court followed the procedure in the Rules of Court. Defendant-appellant and his
counsel failed to appear at the pre-trial held on October 20, 2003. They are of the belief that their pending motion
to amend the answer (with attached Amended Answer) would be granted.[26] It is apparent, however, that the
amendments sought are not substantial, to wit:

"6. Defendant has no sufficient knowledge to form a belief as to the truthfulness and falsity of the allegations
in paragraph 6;

“7. Defendant has no sufficient knowledge to form a belief as to the truthfulness and falsity of the alegations
in paragraph(s) 7 and 8 of the complaint and if ever Plaintiff incurs expensesit is by reason of its own making,
XXX XXX".[27]

They are mere general denia of the allegations in the complaint. Furthermore, even if the motion would be
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granted, the pre-trial may proceed thereafter. The parties cannot presuppose that the pre-trial would not push
through because of a pending motion.

Defendant-appellant also alleges that their absence in the mediation conference was not a blatant disregard of the
processes of the court.[28] Nevertheless, he explained in his motion for reconsideration that his failure to appear
in the mediation conference was due to his physical condition and his counsel was not able to inform the
Philippine Mediation Center. While defendant-appellant's absence at the mediation conference may be excused,
he should have authorized his lawyer, through a special power of attorney, to attend the mediation in his behalf.

With regard to the second issue, the lower court was correct in declaring the defendant-appellant liable to pay
P3,451,444.45.

During the hearing on January 28, 2004, BPI's witness asserted that they made severa demands to Spouses
Jardiolin to pay their obligation[29], the last demand letter was dated July 9, 2002. The only evidence submitted
was the demand letter. Notwithstanding, BPI failed to establish that Spouses Jardiolin in fact received it. They
claimed that it was sent through registered mail but they failed to produce the registry return card. They presented
a transmittal of said letter to the mailing section of BPI which was denominated as "Abstract of Outgoing
Pouch/Mail Items'[30] but this does not sufficiently establish that it was sent to Spouses Jardiolin. But, in this
case, demand would not be necessary because Spouses Jardiolin signed the promissory note with waiver of any
demand.[31]

Defendant-appellant does not deny the fact that he has an existing loan with FEBTC which was transferred to BPI
after the merger. However, he claims that the amount is lower than that awarded by the lower court. But, he did
not attach any document, in this appeal, to prove his claims. "The fundamental rule is that upon him who alleges
rests the burden of proof."[32]

WHEREFORE, the appedl is hereby DENIED. The assailed February 23, 2004 Decision is AFFIRMED in toto.

SO ORDERED.

Lampas-Peralta and Dimaranan-Vidal, JJ., concur.
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