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PADILLA, J.:

In this petition by way of complaint, dated 11 April 1994, petitioner-spouses Jose and Trinidad Bacar pray for the
dismissal from the service of respondent Judge Salvador P. de Guzman, Jr., presiding judge of the Regional Trial
Court of Makati, Branch 142, on the grounds of: 1) gross ignorance of the law, and; 2) rendering an unjust
judgment in Criminal Cases Nos. 89-1360 and 89-2878 for homicide and attempted homicide respectively, both
entitled "People of the Philippines v. Gerardo Fortaleza Marcial".

The antecedent facts are as follows:

On 30 March 1989, an information for homicide (for the death of one Maximo Bacar, son of herein
petitioner-spouses) was filed by 2nd Assistant Fiscal Domingo A. Israel against Gerardo Fortaleza Marcial
before the Regional Trial Court of Makati, Branch 142, docketed as Criminal Case No. 89-1360.

On 7 June 1989, another information (this time for attempted homicide committed against one Edgar Mabuyo)
was filed by the aforesaid Fiscal Israel against the same Gerardo Fortaleza Marcial before the same court,
docketed as Criminal Case No. 89-2878.

On 13 May 1992, after trial on the merits, a Joint Judgment in Criminal Cases Nos. 89-1360 and 89-2878 was
rendered by respondent judge, finding the accused Gerardo Marcial guilty beyond reasonable doubt of the
crimes charged. The dispositive part of the decision reads:

"WHEREFORE, in view of the foregoing, the Court finds the accused Gerardo Marcial guilty beyond reasonable
doubt of the crime of Homicide in Criminal Case No. 89-1360 and of the offense of Slight Physical Injuries in
Criminal Case No. 89-2878. No modifying circumstances having attended the commission of said crimes, the
accused is hereby sentenced to an indeterminate penalty of from eight (8) years and one (1) day of prision mayor
to fourteen (14) years, eight (8) months and one (1) day of reclusion temporal with respect to Criminal Case No.
89-1360 and to suffer imprisonment of thirty (30) days of arresto menor as regards Criminal Case No. 89-2878.

The accused is further ordered to indemnify the heirs of the victim Maximo Bacar in the amount of P50,000.00 as
moral damages and to pay the amount of P33,572.00 as actual damages and costs of suit.

SO ORDERED.

Makati, Metro Manila, May 13, 1992."

On 13 August 1992, the accused, Gerardo Marcial, filed a motion for reconsideration of the joint judgment,
alleging among others, that the court erred in imposing the penalties without considering at least two (2)
mitigating circumstances, namely: sufficient provocation or threat on the part of the offended party which
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immediately preceded the act, and; that the accused had no intention to commit so grave a wrong as that
committed.

On 28 October 1992, herein petitioners filed an opposition to said motion. However, on 13 November 1992, the
lower court granted the motion for reconsideration filed by the accused. After reassessing the facts of the case on
the basis of said motion, respondent judge took into account the mitigating circumstances of want of intent to
commit so grave a wrong and sufficient provocation which immediately preceded the act and accordingly,
reduced the penalty in Criminal Case No. 89-1360 to six (6) years of prision mayor, while retaining the penalty in
Criminal Case No. 89-2878, i.e., imprisonment of thirty (30) days of arresto menor.

The lower court justified its order thus:

"It appearing upon a re-examination of the evidence on record that the encounter between the group of the
accused Gerardo Marcial and that of the victims Maximo Bacar and Edgar Mabuyo precipitated a 'free for all
fight', that in such a melee, confusion broke loose and was expected to ensue as a matter of course; that the
participation in the melee of each of the members of the respective groups of the victims and the accused was
unexpected and unpremeditated; that the victim Edgar Mabuyo admitted that prior to the incident, there was
heckling which came from him directed to the group of the accused Gerardo Marcial and that it was he who
started it out, that accused Gerardo Marcial confined himself to giving a single thrust with an icepick on the
right arm of Edgar Mabuyo and at the back of Maximo Bacar from which it can be safely inferred that the
accused had no intention to commit so grave a wrong, for otherwise, he would have persisted in attacking the
victims to the point of finishing them off; the Court resolves to accord the accused Gerardo Marcial the benefit
of the mitigating circumstances of want of intent to commit so grave a wrong and sufficient provocation which
immediately preceded the act in accordance with Article 13, paragraphs 3 and 4 of the Revised Penal Code and
hereby reconsiders the Decision dated May 13, 1992 in the foregoing respect."[1]

On 14 December 1992 and 16 April 1993, respectively, the prosecution filed a motion for reconsideration and an
addendum to said motion. On 25 May 1993, the accused filed his comment and/or opposition to the prosecution' s
motion for reconsideration. On 9 December 1993, respondent judge issued an order denying the prosecution' s
motion for reconsideration for lack of merit. On 4 January 1994, the prosecution filed another motion for
reconsideration and clarification which respondent judge denied anew on 21 January 1994.

On 11 April 1994, the spouses Jose and Trinidad Bacar, parents of the deceased — victim Maximo Bacar in
Criminal Case No. 89-1360, filed the present petition praying for the dismissal of respondent judge Salvador P. de
Guzman, Jr., presiding judge of the RTC of Makati, Branch 142, for gross ignorance of the law and for rendering
an unjust judgment in said consolidated cases.

On the first issue, petitioners allege that respondent judge committed gross ignorance of the law when he accorded
the accused the mitigating circumstances of want of intent to commit so grave a wrong and sufficient provocation
which immediately preceded the act in accordance with Art. 13, pars. 3 and 4 of the Revised Penal Code because
these cited provisions are not applicable in either or both criminal cases. They contend that lack of intent to
commit so grave a wrong cannot apply in Criminal Case No. 89-2878 where the accused was found guilty of
slight physical injuries because lack of intention to kill is not mitigating in crimes against persons, citing the case
of People v. Dalacgac[2] where it was held that in crimes against persons who do not die as a result of the assault,
the absence of the intent to kill reduces the felony to mere physical injuries, but it does not constitute a mitigating
circumstance under Art. 13, par. 3.[3]

Additionally, said mitigating circumstances cannot apply to Criminal Case No. 89-1360 (for Homicide) for when
the accused stabbed the unarmed and defenseless Maximo Bacar at his back with an icepick, it is crystal clear, so
petitioners contend, that the intention of the accused Gerardo Marcial at that particular moment when he executed
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or committed the stabbing was to kill and finish off Maximo Bacar and not to harm him only.[4] Petitioners cite
the case of People v. Boyles, et al.,[5] to wit:

"Article 13, par. 3 of the Revised Penal Code addresses itself to the intention of the offender at the particular
moment when he executes or commits the criminal act; not to his intention during the planning stage.
Therefore, when, as in the case under review, the original plan was only to rob, but which plan, on account of
the resistance offered by the victim, was compounded into the more serious crime of robbery with homicide,
the plea of lack of intention to commit so grave a wrong cannot be rightly granted. The unforgettable fact
remains that when they ganged up on their victim, they employed deadly weapons and inflicted on him, mortal
wounds in his neck. At that precise moment, they did intend to kill their victim, and that was the moment to
which Art. 13, par. 3 refers."[6]

As for the mitigating circumstance of sufficient provocation, petitioners contend that this is not applicable to
Criminal Case No. 89-1360 (for Homicide) for while Edgardo Mabuyo, the victim in Criminal Case No. 89-2878,
admitted that prior to the incident, there was heckling which came from him directed at the group of the accused
Gerardo Marcial and that he was the one who started the heckling, and that the heckling triggered the "free for all
fight", there was however, no iota of evidence that the deceased Maximo Bacar made any provocation. It is
further argued by petitioners that under said Article 13, par. 4, RPC, the provocation to be considered mitigating
must originate from the offended party. Therefore, said mitigating circumstance cannot be appreciated in the case
involving the deceased Maximo Bacar as it is undisputed that he himself never gave or caused any provocation.

Petitioners contend that instead of according the accused Gerardo Marcial the aforesaid mitigating circumstances,
respondent judge should have considered the aggravating circumstances of abuse of superior strength under Art.
14, par. 15, of the Revised Penal Code and treachery under Art. 14, par. 16, of the same Code.[7]

On rendering an unjust judgment, petitioners allege that in imposing a straight penalty of six (6) years
imprisonment for homicide, after taking into consideration the aforesaid mitigating circumstances, respondent
judge has rendered an unjust judgment in Criminal Case No. 89-1360. It is contended that under the graduation
and application of penalties, the penalty that should be imposed can in no case be justified to only six (6) years
"flat".[8]

The present complaint was referred to respondent judge for comment by then Deputy Court Administrator Juanito
A. Bernad in his First (1st) Indorsement dated 27 May 1994. In reply thereto, respondent judge filed a motion,
dated 3 June 1994, requesting for an extension of twenty (20) days within which to file his comment for the
reason that he needed to borrow the records of said Criminal Cases Nos. 89-1360 and 89-2878 from the Makati
Regional Trial Court so that he may be able to file an intelligible comment. He also explained that per his
recollection, when accused Marcial filed his motion for reconsideration of the joint judgment, respondent judge,
to be sure that he would not commit an error, sought a second opinion from one Judge Nemesio Felix who
allegedly opined that the said accused should have been given the benefit of homicide in a "tumultuous affray"
with no intent to commit the crime, and of self-defense, and suggested a reducted straight penalty of anywhere
from two (2) years to six (6) years. Respondent's request for extension was granted by then Deputy Court
Administrator Juanito A. Bernad per his letter dated 20 June 1994.

However, as his comment was not forthcoming, tracer letters, dated 8 November 1994 and 10 October 1995, were
sent to respondent judge by the Office of the Court Administrator (OCA, for brevity), reiterating the directive for
him to file his comment on the complaint against him.

Meanwhile, complainants filed a letter with the OCA dated 20 October 1995 reiterating the charges against
respondent judge and particularly assailing his order of 13 November 1992 imposing a straight penalty of six (6)
years so as to enable the accused to avail of the benefits of probation and prayed that judgment be imposed by this
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Court on the accused to vindicate the death of their son. They also took exception to the statement of respondent
judge in the assailed order that their motion for reconsideration dated 10 December 1992 was filed out of time.[9]

Since respondent judge continually failed to file his comment, this Court issued a Resolution, dated 1 July 1996,
requiring respondent judge to 1) show cause why he should not be disciplinarily dealt with or held in contempt for
failure to comment on the complaint, and; 2) file the required comment on the complaint. In the same Resolution,
the complainants were advised that their prayer to impose the correct penalty in the criminal charges cannot be
granted since the present proceedings involve only the administrative liability, if any, of respondent judge.

On 6 August 1996, respondent judge finally filed his comment. He explained therein why he took into
consideration the aforesaid mitigating circumstances and contends that in doing so, he merely exercised his
discretion and judgment. As to why he should not be disciplinary dealt with or held in contempt for failure to file
comment, respondent judge set forth the following reasons:

"1. In the belief that the complaint for ignorance of the law (for appreciating the two (2) mitigating
circumstances) was unquestionably, obviously and completely baseless because they were acts of judicial
discretion in the appreciation of evidence, respondent did not give the matter the priority that it deserved.

2. The Bacar spouses assured respondent during a visit to him in the Pasay City RTC that they were going to
withdraw their complaint.

3. Respondent had been under severe stress since the first week of November 1995 to the present when he
discovered that Judge Salvador Abad Santos, executive judge of the Regional Trial Court of Makati, x x x
initiated an administrative complaint against him x x x"[10]

On 14 August 1996, respondent judge filed an urgent ex-parte motion for second (2nd) extension of time to file
his explanation, and; on 28 August 1996, respondent finally filed his explanation on why he should not be
disciplinarily dealt with or held in contempt of court for his failure to file a comment.

After evaluating the foregoing facts, the Office of the Court Administrator made the following findings:

1. Respondent cannot be held liable for rendering an unjust judgment by considering in favor of the accused the
two (2) mitigating circumstances. Under the Rules of Court, a judgment of conviction may, upon motion of the
accused, be modified or set aside by the court rendering it before the judgment has become final or appeal has
been perfected. Moreover, errors in the application of the law and the appreciation of the evidence are judicial in
nature. The remedy therefore of the complainants should likewise be judicial.

2. However, respondent may be held liable for gross ignorance of the law for imposing a straight penalty of six (6)
years of imprisonment on the accused in his modified judgment in the case for homicide. The application of the
Indeterminate Sentence Law is mandatory where imprisonment would exceed one (1) year.[11] And in applying
the Indeterminate Sentence Law for offenses penalized under the Revised Penal Code, the indeterminate sentence
should have a fixed minimum and maximum.[12] In this case, what was imposed was a straight penalty which is
erroneous.[13]

We agree with aforesaid findings of the Office of the Court Administrator on both points.

Not every error or mistake of a judge in the performance of his duties makes him liable therefor. To hold a judge
administratively accountable for every erroneous ruling or decision he renders, assuming that he has erred, would
be nothing short of harassment and would make his position unbearable. For no one called upon to try the facts or
interpret the law in the process of administering justice can be infallible in his judgment.[14]

In the case at bar, respondent judge cannot be faulted for modifying his decision after considering the two (2)
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mitigating circumstances of want of intent to commit so grave a wrong and sufficient provocation which
immediately preceded the act, set forth in the motion for reconsideration filed by the accused. Under the law, a
judgment of conviction may, upon motion of the accused, be modified or set aside by the court rendering it before
the judgment has become final or appeal has been perfected.

The fact that respondent judge' s appreciation of the evidence differed from that of petitioners which could be
biased, does not warrant the conclusion that said judge has rendered an unjust judgment nor that he is ignorant of
the law. In the absence of any indication 1) that the trial court's conclusion is based entirely on speculations; 2)
that there is grave abuse of discretion; 3) that the court, in making its findings went beyond the issues of the case
and the same are contrary to the admissions of both appellant and appellee, or; that the judgment is based on a
misapprehension of facts, or; that the presiding judge is blatantly biased, the general rule that the trial court' s
findings of fact should be given great weight still stands.

However, respondent judge is liable for gross ignorance of the law for imposing a straight penalty of six (6) years
imprisonment on the accused in his modified judgment in the case for homicide. It is basic law that, as stated
above, the application of the Indeterminate Sentence Law is mandatory where imprisonment exceeds one (1)
year,[15] except only in the following cases:

"a. Offenses punished by death or life imprisonment.

b. Those convicted of treason (Art. 114), conspiracy or proposal to commit treason (Art. 115).

c. Those convicted of misprision of treason (Art. 116), rebellion (Art. 134), sedition (Art. 139), or espionage
(Art. 117).

d. Those convicted of piracy (Art. 122).

e. Habitual delinquents (Art. 62, par. 5).

Recidivists are entitled to an indeterminate sentence. (People v. Jaramilla, L-28547, Feb. 22, 1974). Offender is
not disqualified to avail of the benefits of the law even if the crime is committed while he is on parole. (People
v. Clareon, CA 78 O.G. 6701, Nov. 19, 1982).

f. Those who escaped from confinement or those who evaded sentence.

g. Those granted conditional pardon and who violated the terms of the same (Art. 159). (People v. Corral, 74
Phil. 359).

h. Those whose maximum period of imprisonment does not exceed one year.

Where the penalty actually imposed does not exceed one year, the accused cannot avail himself of the benefits
of the law, the application of which is based upon the penalty actually imposed in accordance with law and not
upon that which may be imposed in the discretion of the Court. (People v. Hidalgo, [CA] G.R. No. 00452-CR,
Jan. 22, 1962).

i. Those who are already serving final judgment upon the approval of the Indeterminate Sentence Law."[16]

The need for specifying the minimum and maximum periods of the indeterminate sentence is to prevent the
unnecessary and excessive deprivation of liberty and to enhance the economic usefulness of the accused, since he
may be exempted from serving the entire sentence, depending upon his behavior and his physical, mental, and
moral record. The requirement of imposing an indeterminate sentence in all criminal offenses whether punishable
by the RPC or by special laws, with definite minimum and maximum terms, as the Court deems proper within the
legal range of the penalty specified by the law must, therefore, be deemed mandatory.[17]
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In crimes punishable under the Revised Penal Code, the maximum term of the indeterminate penalty is
determined in accordance with the rules and provisions of the Code exactly as if the Indeterminate Sentence Law
had never been enacted.[18]

The rules and provisions which must be applied to determine the maximum term of the indeterminate penalty are
those provided in Articles 46, 48, 50 to 57, 61, 62 (except paragraph 5), 64, 65, 68, 69, and 71.[19]

However, the aforesaid rules and provisions in those articles, particularly Arts. 50 to 57, 62, 64 and 65, are not
applicable in fixing the minimum term of the indeterminate penalty. The Court has unqualified discretion to fix
the term of the minimum.[20] The only limitation is that it is within the range of the penalty next lower to that
prescribed by the Code for the offense committed, without regard to its three (3) periods.[21]

Take the present case, for example, of homicide in which two (2) mitigating circumstances attended its
commission. The penalty for homicide prescribed by Article 249 of the Revised Penal Code is reclusion temporal.
Since two (2) mitigating circumstances and no aggravating circumstance attended the commission of the offense,
said penalty shall be lowered by one degree pursuant to Article 64 paragraph 5 of the same Code, which in this
case is prision mayor. This penalty shall be imposed in its medium period considering that no other modifying
circumstance attended the commission of the offense, the two (2) mitigating circumstances having been already
taken into account in reducing the penalty by one (1) degree lower (Basan v. People, L-39483, 29 November
1974, 61 SCRA 275). Applying the Indeterminate Sentence Law, the minimum of the penalty shall be within the
range of the penalty next lower in degree which is prision correccional and the maximum of which shall be within
the range of the medium period of prision mayor.[22]

Since respondent judge imposed the straight penalty of six (6) years which is erroneous, he is therefore liable for
gross ignorance of the law. This Court has held that when the law is so elementary, not to know it or to act as if
one does not know it, constitutes gross ignorance of the law.[23]Likewise, that unawareness of and unfamiliarity
with the application of the Indeterminate Sentence Law and duration and graduation of penalties merit
disciplinary action, from reprimand to removal.[24]

Respondent judge cannot shirk responsibility for imposing said erroneous penalty by saying, as he did in his
motion for extension dated 3 June 1994,[25]that he in fact sought and adopted the opinion of one Judge Nemesio
Felix. A judge should have moral and intellectual courage and independence of mind in the discharge of his duties
for only in that way can he merit his judicial position and the support and confidence of the people in him.[26]

Respondent judge owes it to the public and to the legal profession to know the law he is supposed to apply to a
given controversy. He is called upon to exhibit more than just a cursory acquaintance with the statutes and
procedural rules. Party litigants will have great faith in the administration of justice if judges cannot justly be
accused of apparent deficiency in their grasp of the legal principles.[27]

Finally, this Court takes notice of the fact that respondent judge filed his comment on this present petition more
than two (2) years from the time the Office of the Court Administrator through then Deputy Court Administrator
Juanito Bernad, issued a directive for him to do so. As a judge, respondent ought to know that all directives
coming from the Office of the Court Administrator and his deputies are issued in the exercise of administrative
supervision of courts and their personnel, hence, they should be respected. His excuses that the complaint was
unquestionably, obviously, and completely baseless; that complainants were going to withdraw their complaint,
and; that he was under severe stress are not enough for him to ignore said Office's directives. It took a resolution
of the Court itself for respondent judge to finally file his comment. Even then, respondent judge had to ask for
several extensions before complying with this Court's orders.[28]
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WHEREFORE, the Court, resolving to hold respondent Judge Salvador P. de Guzman, Jr. administratively liable
for gross ignorance of the law, imposes on him a FINE of Five Thousand Pesos (P5,000.00) WITH A STERN
WARNING that a repetition of the same or similar act will be dealt with more severely. Additionally, he is hereby
ADMONISHED for failure to file promptly his comment as directed by the Office of the Court Administrator.
SO ORDERED.

Bellosillo, Vitug, and Kapunan, JJ., concur.
Hermosisima, Jr.,On leave
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