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REYES, A., J.:

This is a petition for certiorari to annul an order of execution.

It appears that on June 17, 1948, Nicolas Miras brought an action in the Court of First Instance of Quezon for the
recovery of a parcel of land, the complaint, as later amended, alleging that the said land had been conveyed by
him by way of mortgage to defendants' predecessor-in-interest and that the defendants were withholding it from
him by refusing to. allow him to redeem the mortgage. Answering the complaint, the defendants alleged that the
conveyance of the land to their predecessor-in-interest was by way of sale with pacto de retro and that the period
for redemption had already expired. After trial, the court found for plaintiff, declaring the contract between
plaintiff and defendants' predecessor-in-interest to be one of mortgage with usurious interest and therefore null
and void, and ordering the defendants to deliver of the land to plaintiff and to pay him the value of the products
gathered from the land amounting to P9,670.00, to return the usurious interest paid and to pay the costs. The
defendants took steps to appeal but before appeal could be perfected, plaintiff moved for the execution of that part
of the judgment which required the delivery of the land to him, alleging that, according to his best information
and belief, the defendants were "not solvent enough to meet the damages awarded * * * and those that would
accrue during the pendency of the appeal." Defendants objected to the motion for execution, denying that they
were insolvent and alleging that their appeal was meritorious and that they had properties to answer for the
damages that might finally be adjudged. But notwithstanding this opposition, the court rendered an order granting
the motion for execution without specifying any reasons therefor. Reconsideration of the' order having been
denied, the defendants brought the case here on certiorari to have the order annulled.

Section 2 of Rule 39 provides that "before the expiration of the time to appeal, execution may issue, in the
discretion of the court, on motion of the prevailing party with notice to the adverse party, upon good reasons to be
stated in a special order." While this provision gives the court discretion to order execution while an appeal is
being perfected, ;it at the same time requires that there be good reasons for the court's action and that those
reasons be stated in a special order. The court's special order in the present case specifies no reason. And while it
is held that statement of the reasons by reference is sufficient, as when those reasons appear in the motion for
execution and reference thereto is made in the special order as grounds therefor (Moran's Comments on the Rules
of Court, Vol. I, 1952 ed., pp. 792-793), the order complained of makes no reference to the reasons alleged by the
movant as grounds for immediate execution.

As stated, the Rules give the court discretion to order execution pending appeal But that discretion must be sound
discretion, which must grant such execution only where there are good reasons therefor, the reasons to be stated in
a special order as expressly required in the Rules. Compliance with that requirement is important, because unless
the reasons for the special order be made known, it would be hard to determine whether judicial discretion has
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been properly exercised in the case. The requirement is not to be dispensed With just because the special order for
execution also permits a .stay upon sufficient, bond.

In the present case, even were we to suppose that the lower court ordered immediate execution on the strength of
the allegation contained in the motion for execution that the defendants were "not solvent enough," the order
would still be without sufficient basis because the allegation, of insolvency—which is not under oath—is denied by
the defendants and is not supported by proof. The respondent suggests that the lower court might have taken into
account the argument made at the, hearing of the motion for execution that the appeal taken in the case was only
for purposes of delay. But whether the court did or did not take that argument into account, the fact remains that
the order is silent on the point, and; anyway, there is not enough showing that the appeal taken by the defendants
was only a dilatory move.

The order complained of being clearly contrary to section 2, Rule 39, the petition for certiorari is granted and the
order complained of annulled and set aside,, the preliminary injunction heretofore issued being made permanent.
Without special pronouncement as to costs.

Parás, C. J., Bengzon, Padilla, Montemayor, Jugo, Bautista Angelo, Labrador, Concepcion, Reyes, J. B. L. and
Endencia, JJ., concur.

BATAS.org - Philippine Law Library G.R. No.. L-8817. February 29, 1956

© 2026 batas.org  ·  Philippine Bar Review & Law-School Companion Page 2 of 3

Bar review courses, mock exams and a study planner that keeps you on pace - batas.org



ABOUT BATAS.ORG

Study smarter at BATAS.org
The Philippine bar review and law-school companion built around how your brain actually remembers.

The complete Philippine law library - free for everyone.
More than 100,000 Supreme Court decisions, Republic Acts, and executive issuances - full-text searchable, browsable
by category and year, and always free. No paywall, no login. This PDF came from it.

Audio case-brief lectures.
Any decision becomes a podcast-style lecture - facts, issues, ruling, and doctrine - with read-along highlighting and a
hands-free presentation mode. Study while commuting, working out, or resting your eyes.

Bar review built on the science of memory.
Complete, sequenced courses for all eight bar subjects, narrated like podcasts and reinforced with retrieval practice and
spaced review - the study techniques with the strongest evidence behind them.

The full law-school curriculum.
One subscription unlocks the entire J.D. curriculum - every subject, every lesson, with your progress tracked down to
the paragraph so you can pick up exactly where you left off, on any device.

Mock exams that tell you where you stand.
Timed multiple-choice exams graded instantly, with per-subject score breakdowns and focus suggestions that point you
at your weakest topics first.

A study planner that keeps you on pace.
Set your schedule and BATAS tells you every day whether you are on track for bar day - and exactly which lesson to
take next.

Start free at https://batas.org
The law library is free forever - and your first lesson is one click away.

The text of this document is an official public record and remains in the public domain. Formatting, presentation, and compilation © 2026
batas.org.

Downloaded free from the batas.org Law Library. Share it freely - the library is free for every law student, bar reviewee, and practitioner.

BATAS.org - Philippine Law Library G.R. No.. L-8817. February 29, 1956

© 2026 batas.org  ·  Philippine Bar Review & Law-School Companion Page 3 of 3

Study hands-free: podcast-style lessons with read-along highlighting - batas.org


