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CONCEPCION, J.:
Appea by certiorari from a decision of the Court of Appeals.

Petitioner Gliceria C Liwanag is the special administratrix of the estate of Pio D. Liwanag, the settlement of
which is the subject of Special Proceeding No. 46599 of the Court of First Instance of Manila. On January 9, 1962
respondent Manuel Agregado commenced against her as such special administratrix, Civil Case No. 50897 of the
same court, for the foreclosure of a real estate mortgage constituted in his favor by said Pio D. Liwanag, during
his lifetime. On July 18, 1962, herein petitioner moved to dismiss Agregado's complaint, upon the ground that as
special administratrix she cannot be sued by a creditor of the deceased. In an order dated August 1, 1962,
respondent, Hon. Jesus de Veyra, as Judge of said court, denied the motion, whereupon petitioner filed case
CA-G.R. No. 31168-R of the Court of Appeals, against respondent Judge and Agregado, to annul said order by
writ of certiorari and enjoin said Judge from entertaining said Case No. 50897. Upon petitioner's motion, the
Court of Appeals issued a writ of preliminary injunction directing respondent Judge to refrain from proceeding
with the trial of that case, until further orders. However, subsequently, or on December 3, 1962, the Court of
Appeals rendered a decision denying the writ prayed for and dissolving said writ of preliminary injunction, with
costs against the petitioner. Hence this appeal taken by petitioner upon the theory that, pursuant to Section 2, Rule
81 of the (old) Rules of Court, "a special administrator shall not be liable to pay any debts of the deceased", and
that, accordingly, Agregado has no cause of action against her as a special administratrix.

Inasmuch, however, as the alleged absence of a cause of action does not affect respondent's jurisdiction to hear
Case No. 50897, it follows that the denial of petitioner's motion to dismiss the same, even if it were erroneous, is
reviewable, not by Writ of certiorari, but by appeal, after the rendition of judgment on the merits. Moreover, the
theory that a mortgagee cannot bring an action for foreclosure against the special administrator of the estate of a
deceased person has already been rejected by this Court. In Liwanag vs. Hon. Luis B. Reyes, G. R. No. L-19159
(September 29, 1964), involving the same petitioner herein, the same estate of the deceased Pio D. Liwanag, a
similar action for foreclosure, although of another mortgage, and an identical motion to dismiss and issue, we
expressed ourselves as follows:

"The defendant Gliceria Liwanag filed a motion to dismiss the complaint for foreclosure, on the theory that she
may not be sued as special administratrix.
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"Section 7 of Rule 86 of the New Rules of Court provides that a creditor holding a claim against the deceased,
secured by a mortgage or other collateral security, may pursue any of these remedies. (1) abandon his security
and prosecute his claim in the testate or intestate proceeding and share in the general distribution of the assets
of the estate; (2) foreclose his mortgage or realize upon his security by an action in court, making the executor
or administrator a party defendant, and if there is a deficiency after the sale of the mortgaged property, he may
prove the same in the testate or intestate proceedings; and (3) rely exclusively upon his mortgage and foreclose
it any time within the ordinary period of limitations, and if he relies exclusively upon the mortgage, he shall
not share in the distribution of the assets.

"Obviously, the herein respondent has chosen the second remedy, having filed his action for foreclosure
against the administratrix of the property.

"Now the question arises as to whether the petitioner herein can be sued as special administratrix. The Rules of
Court do not expressly prohibit making the special administratrix a defendant in a suit against the estate.
Otherwise, creditors would find the adverse effects of the statute of limitations running against them in cases
where the appointment of a regular administrator is delayed. So that if We are now to deny the present action
on this technical ground alone, and the appointment of a regular administrator will be delayed, the very
purpose for which the mortgage was constituted will be defeated.”

Wherefore, the decision appealed from is hereby affirmed, with costs against the petitioner. It is so ordered.

Bengzon, C. J., Bautista Angelo, Reyes, J. B. L., Paredes, Dizon, Regala, Makalintal, Bengzon, J. P., and
Zaldivar, JJ., concur.
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