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GARCIA, J.:

The instant administrative case stemmed from a verified complaint dated April 24, 2003 filed with the Office of
the Court Administrator (OCA) by Prosecutor Edilberto L. Jamora, against Presiding Judge Jose A. Bersales of
the Municipal Trial Court in Cities (MTCC) of General Santos City, Branch 2, charging the latter with gross
ignorance of the law in connection with his grant of bail to all the accused in Criminal Cases Nos. 44231-2 and
44232-2. entitled People vs. Alimora M. Akmad, et al.

Complainant Jamora, assigned as the trial prosecutor of the Regional Trial Court (RTC) of General Santos City,
Branch 37 alleged that on August 8, 2002, Criminal Cases Nos. 44231-2 (for violation of Sec. 11,[1] Art. II of RA
9165) and 44232-2 (for violation of Sec. 5[2] in relation to Sec. 26[3] of Art. II of RA 9165, otherwise known as
the Comprehensive Dangerous Drugs Act of 2002) were filed against spouses Alimora M. Akmad and Reynalda
L. Akmad. Alimora’s brother, Abra M. Akmad was co-accused in the second case. Respondent Judge Bersales of
the MTCC of General Santos City conducted the preliminary investigation based on the criminal complaints.[4]

After conducting the preliminary investigation, respondent judge issued an order dated August 13, 2002, finding
the existence of a probable cause against all the detained accused. He also recommended bail of P120,000 for
each accused in the same order.[5] On that very same day, accused filed a motion for reduction of bail which
respondent judge, without notice and hearing, granted on August 15, 2002.[6]

On August 22, 2002, respondent judge issued an order in connection with Criminal Case No. 44232-2, finding
that a violation of Sec. 11, Art. II of RA 9165 may have been committed and not Sec. 5, Art. II of RA 9165. The
dispositive portion reads:

Evaluating the evidence of the complaint, the investigating judge finds that the offense of violation of Sec. 11,
Art. II of RA 9165 otherwise known as Comprehensive Dangerous Drugs Act of 2002 may have been
committed and the accused may be held for trial in the Regional Trial Court.

The transmittal of the records of the said cases to the Office of the City Prosecution of General Santos City for
review and further evaluation was likewise ordered.[7]

Upon review of the respondent judge’s report, Reviewing Prosecutor Ramon C. Alano issued an order (and
approved by 1st Assistant City Prosecutor Andres N. Lorenzo, Jr.) affirming respondent judge’s findings on the
existence of probable cause but took exception to the bail granted. Prosecutor Alano pronounced that in Criminal
Case No. 44232-2, bail should not have been granted to the accused considering that the crime charged is a
non-bailable offense, the imposable penalty being, life imprisonment to death and a fine of P500,000 to
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P10,000,000. Likewise, in Criminal Case No. 44231-2, the bail set should have been P200,000, as the imposable
penalty is twelve years and one day to twenty years and a fine ranging from P300,000 to P400,000.[8]

On September 3, 2002, an information for violation of Section 5 in relation to Section 26 of Article II of RA No.
9165 (for Criminal Case No. 44232-2) was filed before the RTC of General Santos City and docketed as RTC
Criminal Case No. 16334 which was raffled to Branch 35 presided by Judge Eddie R. Rojas.

On September 24, 2002, bondsman Hadji Sarip Akmad filed a motion to substitute cash bond to property bond.[9]
Finding the motion to be without merit and considering that the crime charged (under Crim. Case No. 44232-2) is
a non-bailable offense, Judge Rojas ordered the cancellation and forfeiture of the cash bond in favor of the
government. A warrant of arrest was issued against all the accused.[10]

Complainant then filed this complaint charging respondent judge with ignorance of the law in reducing/changing
the crime charged from violation of Sec. 5 of RA 9165 to violation of Sec. 11 of RA 9165 to justify the grant of
bail. Likewise, no hearing was conducted before the grant of bail, thus denying the prosecution an opportunity to
be heard on the question of bail.

In his comment dated July 15, 2003,[11] respondent vehemently denied the accusation that he is ignorant of the
law and that the present administrative complaint was merely an offshoot of a contempt order he issued against
complainant.

He stated that upon receipt of the two criminal cases, he lost no time in conducting the preliminary investigation
of the complaints to find the existence of a probable cause. In Criminal Case No. 44231-1, accused were charged
of having in their possession and control one heat sealed transparent plastic sachet of white crystalline substance
believed to be “shabu” weighing more or less .03 grams, one plastic tooter with suspected “shabu” residue, one
strip aluminum foil with suspected “shabu” residues and one disposable lighter confiscated at the leather pouch
located at the back of the driver’s seat. In Criminal Case No. 44232-2, accused were charged of delivery of one
heat sealed transparent plastic sachet of white crystalline substance believe to be “shabu,” weighing more of less
2 grams to be sold for P5,000 to a Narcotic Agents who acted as poseur-buyer.[12]

He maintained that after scrutiny of the complaint, he found the evidence against all the accused weak and not
strong because it was based merely on the police officers’ belief that the items are “shabu”. While he was
informed that one of the cases is a non-bailable offense, however, mindful of the constitutional guarantee on the
right of the accused when the evidence of guilt is not strong and the elementary principle that it is better to free a
guilty man than to imprison an innocent one, he granted bail to the three accused after availing of his judicial
discretion.

As to the charge that the Office of the City Prosecutor was not given the opportunity to be heard on the motion to
reduce bail, respondent declared that due notice was given to the said office as evidenced by the marginal notation
on the motion by Assistant City Prosecutor Jose Jerry Fulgar, thus:

For violation of Sec. 11, RA 9165 the prosecution submits to the sound discretion of the Honorable Court.

For violation of Sec. [5] RA 9165, No bail is recommended. Hence, no motion for reduction can be
entertained.

Respondent likewise declared that an administrative complaint is not the appropriate remedy for every irregular or
erroneous order or decision issued by a judge. If the complainant is not conformable with his order, he should
have brought the issue to the appellate court. Thus, he prays for the dismissal of the complaint.

Based on its evaluation, the OCA recommended that the instant case be re-docketed as a regular administrative
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matter and that respondent judge be suspended from office for a period of three months without pay, with a stern
warning that a similar infraction in the future will be dealt with a more severe penalty.

In a Resolution dated February 16, 2004, the Court required the parties to manifest whether or not they are
submitting the case on the basis of the pleadings filed. In separate Manifestations, both dated March 17, 2004,
complainant and respondent judge manifested their conformity to the said Resolution.

We agree with the findings of the OCA, except as to the recommended penalty.

It is imperative that as an advocate of justice and a visible representation of the law, a judge is expected to keep
abreast with and be proficient in the interpretation of our laws. He should be acquainted with legal norms and
precepts as well as with statutes and procedural rules. He must have the basic rules at the palm of his hands as he
is expected to maintain professional competence at all times.[13] Having accepted the exalted position of a judge,
respondent judge owes the public and the court he sits in proficiency in the law. Respondent judge failed to live
up to these standards. Not only did he change or reduce the crime charged so as to justify his grant, but more so,
he granted bail to all the accused without conducting any hearing, thus, denying the prosecution the opportunity to
present its side.

Rule 112, Section 1 of the Rules of Court defines a preliminary investigation as an inquiry or proceeding to
determine whether there is sufficient ground to engender a well-founded belief that a crime has been committed
and the respondent is probably guilty thereof, and should be held for trial. For practical considerations and also as
dictated by necessity considering the lack of prosecutors in the provinces, judges of the Municipal Trial Courts
and Municipal Circuit Trial Courts have been authorized to conduct preliminary investigations.[14] When a
preliminary investigation is conducted by a municipal trial court judge, he is obligated, upon conclusion of the
preliminary investigation, to transmit to the provincial or city fiscal, for appropriate action, the resolution of the
case which must contain a brief statement of findings of fact and of the law supporting his action, together with
the entire records of the case.[15]

In the present case, immediately after his determination of a probable cause, but before the termination of the
preliminary investigation, respondent judge granted the accused bail in the amount of P120,000 each, later
reducing this to P60,000 over the objection of the prosecution. This pronouncement was stated not in a resolution,
but in a separate order declaring the finding on the existence of a probable cause and without any summary of his
findings of fact and law supporting his action. The court’s grant or refusal of bail must contain a summary of the
evidence of the prosecution on the basis of which should be formulated the judge’s own conclusion on whether
such evidence is strong enough to indicate the guilt of the accused. The summary thereof is considered an aspect
of procedural due process for both the prosecution and the defense; its absence will invalidate the grant or the
denial of the application for bail.[16] Nowhere is such summary to be found in the order of respondent judge.

While respondent judge alleged that a hearing was conducted, he failed to submit any evidence in support thereof.
He alleged that the prosecution was duly notified as evidenced by Prosecutor Jose Jerry Fulgar’s marginal
notation on the copy of the motion for reduction of bail. However, said marginal notation stated that for violation
of Sec. 11 of RA 9165, the prosecution submits to the sound discretion of the court and in the other case, he
recommended no bail and that the motion for reduction of bail should not be entertained.

The crime for violation of Sec. 5 of RA 9165 carries a penalty of life imprisonment to death. Rule 114, Sec. 7 of
the Rules of Court states:

No person charged with the capital offense, or an offense punishable by reclusion perpetua or life imprisonment,
shall be admitted to bail when the evidence of guilt is strong, regardless of the stage of the criminal prosecution”.
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This provision is based on Section 13, Article III of the 1987 Constitution which reads:

All persons, except those charged with offenses punishable by reclusion perpetua when evidence of guilt is
strong, shall, before conviction, be bailable by sufficient sureties, or be released on recognizance as may be
provided by law. The right to bail shall not be impaired even when the privilege of the writ of habeas corpus is
suspended. Excessive bail shall not be required.

The constitutional mandate makes the grant or denial of bail in capital offense hinge on the issue of whether or not
the evidence of guilt of the accused is strong. The determination of whether or not the evidence is strong is a
matter of judicial discretion that remains with the judge. Stressing in Basco v. Rapatalo[17] that the judge had the
duty to determine whether the evidence of guilt was strong, the Court held:

When the grant of bail is discretionary, the prosecution has the burden of showing that the evidence of guilt
against the accused is strong. However, the determination of whether or not the evidence of guilt is strong,
being a matter of judicial discretion, remains with the judge. ‘This discretion by the very nature of things, may
rightly be exercised only after the evidence is submitted to the court at the hearing. Since the discretion is
directed to the weight of the evidence and since evidence cannot properly be weighed if not duly exhibited or
produced before the court, it is obvious that a proper exercise of judicial discretion requires that the evidence
of guilt be submitted to the court, the petitioner having the right of cross examination and to introduce his own
evidence in rebuttal’.

xxx xxx xxx

Since the determination of whether or not the evidence of guilt is strong is a matter of judicial discretion, the
judge is mandated to conduct a hearing even in cases where the prosecution chooses to just file a comment or
leave the application of bail to the sound discretion of the court.

Also, in Santos vs. Ofilada,[18] we held:

xxx, while the determination of whether or not the evidence of guilt is strong is a matter of judicial discretion,
this discretion, by the nature of things, may rightly be exercised only after the evidence is submitted to the
court at such hearing. Whether the motion for bail of an accused who is in custody for a capital offense be
resolved in a summary proceeding or in the course of a regular trial, the prosecution must always be given an
opportunity to present, within a reasonable time, all the evidence that it may desire to introduce before the
court may resolve the motion for bail. If the prosecution should be denied such an opportunity, there would be
a violation of procedural due process, and the order of the court granting bail should be considered void on that
ground.

Hence, in the present case, respondent Judge clearly acted irregularly when he motu proprio fixed and granted bail
and subsequently reduced the amount thereof without hearing the side of the prosecution. Irrespective of his
opinion that the evidence of guilt against the accused is not strong, the law and settled jurisprudence require that
an actual hearing be conducted before bail may be granted, if bail is at all justified.[19]

Moreover, having conducted the preliminary investigation, respondent judge has no legal authority to determine
the character of the crime and, regardless of his belief as to the nature of the offense committed, his only duty
after conducting the preliminary investigation is to transmit to the provincial prosecutor his resolution of the case
together with the entire records of the same.[20] The rationale for this is after the preliminary investigation by the
municipal judge, it could very well happen that the prosecution may have gathered such other evidence, in
addition to or in connection with that which he already has, which when taken together, are sufficiently strong to
prove the guilt of the accused of a capital offense.[21]

Lastly, respondent claimed that an administrative complaint is not a proper remedy for every irregular or
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erroneous order or decision of a judge. We would like to reiterate that an administrative matter is distinct from the
court’s power of appellate review. It involves the exercise of the court’s power to discipline judges. It is
undertaken and prosecuted solely for the public welfare, that is, to maintain the faith and confidence of the people
in the government.

All told, where the law involved is simple and elementary, lack of conversance therewith constitutes gross
ignorance of the law. Judges are expected to exhibit more than just cursory acquaintance with statutes and
procedural laws. They must know the laws and apply them properly in all good faith. Judicial competence
requires no less. The mistake committed by respondent judge is not a mere error of judgment that can be brushed
aside for being minor. Respondent should be imposed a stiffer penalty so that he would better grasp the
importance of being proficient in both substantive and procedural law, particularly on the subject of bail.

As to the amount of penalty, gross ignorance of the law is classified as a serious charge and is now punishable
with severe sanctions under the amendment of Rule 140 of the Rules of Court by A.M. No. 01-8-10-SC which
took effect on October 1, 2001, to wit:

Sec. 11. Sanctions. – A. If the respondent is guilty of a serious charge, any of the following sanctions may be
imposed:

- Dismissal from the service, forfeiture of all or part of the benefits as the Court may determine, and
disqualification from reinstatement or appointment to any public office, including government-owned or
controlled corporations. Provided, however, that the forfeiture of benefits shall in no case include accrued
leave credits.

- Suspension from office without salary and other benefits for more than three (3) but not exceeding six (6)
months; or

- A fine of more than P20,000.00 but not exceeding P40,000.00.

We take note that only last June 9, 2004, in our resolution in A.M. No. MTJ-04-1522, entitled City Prosecution
Office of General Santos City vs. Jose Bersales, respondent was previously held guilty of gross misconduct for
which he was fined the amount of P20,000 with a warning that a similar offense in the future would be dealt with
severely.

WHEREFORE, respondent Judge Jose A. Bersales is hereby found guilty of gross ignorance of the law and is
ORDERED to pay a fine in the amount of P30,000.00 with a warning of a most severe penalty for another
infraction of him.

SO ORDERED.

Davide, Jr., C.J., Puno, Panganiban, Quisumbing, Ynares-Santiago, Sandoval-Gutierrez, Carpio,
Austria-Martinez, Carpio-Morales, Azcuna, Tinga, and Chico-Nazario, JJ., concur.
Corona, and Callejo, Sr., JJ., on leave.

[1] Sec. 11. Possession of Dangerous Drugs.

xxx xxx xxx

(3) Imprisonment of twelve (12) years and one (1) day to twenty (20) years and a fine ranging from Three
hundred thousand pesos (P300,000.00) to Four hundred thousand pesos (P400,000.00), if the quantities of
dangerous drugs are less than five (5) grams of opium, morphine, heroin, cocaine or cocaine hydrochloride,
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marijuana resin or marijuana resin oil, methamphetamine hydrochloride or “shabu,” or other dangerous drugs
such as, but not limited to, MDMA or “ecstasy,” PMA, TMA, LSD, GHB, and those similarly designed or newly
introduced drugs and their derivatives, without having any therapeutic value or if the quantity possessed is far
beyond therapeutic requirements; or less than three hundred (300) grams of marijuana.

[2] Sec. 5. Sale, Trading, Administration, Dispensation, Delivery, Distribution and Transportation of Dangerous
Drugs and/or Controlled Precursors and Essential Chemicals. – The penalty of life imprisonment to death and a
fine ranging from Five hundred thousand pesos (P500,000.00) to Ten million pesos (P10,000,000.00) shall be
imposed upon any person, who, unless authorized by law, shall sell, trade, administer, dispense, deliver, give
away to another, distribute, dispatch in transit or transport any dangerous drug, including any and all species of
opium poppy regardless of the quantity and purity involved, or shall act as a broker in any of such transactions.

[3] Sec. 26. Attempt or Conspiracy. – Any attempt or conspiracy to commit the following unlawful acts shall be
penalized by the same penalty prescribed for the commission of the same as provided under this Act.

xxx xxx xxx

(b) Sale, trading, administration, dispensation, delivery, distribution and transportation of any dangerous drug
and/or controlled precursor and essential chemical;

[4] Rollo, p. 5.

[5] Rollo, p. 8.

[6] Rollo, pp. 11-13.

[7] Rollo, p. 14.

[8] Rollo, p. 15.

[9] Rollo, p. 18.

[10] Rollo, p. 20.

[11] Rollo, pp. 29-35.

[12] Rollo, p. 32.

[13] Santiago vs. Jovellanos, 391 Phil. 682 [2000].

[14] Sec. 2, Rule 112 of the Rules of Court.

[15] Sec. 5, Rule 112 of the Rules of Court.

[16] Narciso vs. Sta. Romana-Cruz, 385 Phil. 208 [2000].

[17] 336 Phil. 214 [1997].

[18] 315 Phil. 11 [1995].

[19] Goodman vs. La Victoria, 382 Phil. 545 [2000].

[20] Balagapo, Jr. vs. Duquilla, A.M. No. MTJ-94-971, 5 December 1994, 238 SCRA 645.

[21] Panganiban vs. Cupin-Tesorero, A.M. No. MTJ-02-1454, 27 August 2000, 388 SCRA 444, citing Santos vs.
Ofilada, 315 Phil. 11 [1995].
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