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RELOVA, J.:

Records show that respondent Judge Vicente N. Cusi, Jr., decided Civil Case No. 5654, entitled "Amalia Vda. de
Suan, et a. vs. Segundo Empasis, et al.," for cancellation of document, recovery of possession and damages,
against plaintiffs, now the herein petitioners. The decretal portion of the decision reads:

"WHEREFORE, judgment is hereby rendered:
“1. Dismissing the complaint;

“2. Finding the plaintiffs jointly and severally liable to defendant Segundo Empasis in the amount of Five
Thousand Pesos (P5,000.00) as moral damages and another Five Thousand Pesos (P5,000.00) as exemplary
damages;

“3. Finding the plaintiffs jointly and severally liable to defendant Lorenzo L. Eviota in the amount of Five
Thousand Pesos (P5,000.00) as moral damages and another Five Thousand Pesos (P5,000.00) as exemplary
damages, and

“4. Finding the plaintiffs jointly and severaly liable to defendants Segundo Empasis and Lorenzo L. Eviotafor
Three Thousand Pesos (P3,000.00) as attorney's fee, with costs.” (p. 11, Rollo)

The above judgment became final and executory when the then Court of Appeals dismissed the appeal of herein
petitioners due to failure on their part to pay the docketing fee and to file a printed record on appeal. As a
consequence, the provincial sheriff levied on execution -

(1) aparcel of land with an area of 11 hectares, more or less, covered by Tax Declaration No. 1022-5499 in the
Office of the Municipa Treasurer of Malalag, Davao del Sur and assessed at P3,350.00;

(2) aparcel of land with an area of 8 hectares, more or less, covered by Tax Declaration No. 7532 and assessed
at P2,250.00; and

(3) a parcel of land with an area of 154 square meters more or less, with one (1) residential house, both
assessed at P1,620.00.

Said properties were sold at public auction by the Sheriff's Office in favor of herein private respondents, Lorenzo
L. Eviota and Mariana Eviota, who were the highest bidders. A "Provisional Certificate of Sale" covering the
three parcels of land was issued by the sheriff in favor of the Eviotas; and, thereafter, they were the recipients of
an "Absolute Deed of Sale" which was registered in the Office of the Register of Deeds of Davao del Sur,
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pursuant to Act No. 3344.

Petitioners claim that they did not have any knowledge about the execution and sale at public auction of the
above?mentioned properties, so much so that they entered into a milling contract with the Davao Sugar Company,
Inc. and planted sugarcane thereon; and, that it was only after they had been served with the writ of possession
that they came to know about the aforesaid levy and sale. Whereupon, petitioners filed an action against herein
private respondents for annulment of the auction sale and writ of possession, with prayer for the issuance of a
preliminary injunc-tion. The case was docketed as Civil Case No. 528 before the then Court of First Instance of
Digos, Davao del Sur. The pre-trial of said case, according to the private respondents in their memorandum, was
held in abeyance until after this Court shall have resolved the instant petition for certiorari (p. 100, Rollo).

In the meantime, private respondents filed in Civil Case No. 5654 an "Ex-Parte Motion to Authorize the
Provincial Sheriff of Davao to Execute an Absolute Deed of Sale of Lot No. 6124, Cad. 275, in the Name of
AmaliaTigdo (AmaliaVda. de Suan) in Favor of Lorenzo L. Eviota and Mariana Eviota,” with the prayer that the
Original Certi-ficate of Title No. (P-13390)-2379 covering the said lot issued in the name of AmaliaVda. de Suan
be cancelled and a new Transfer Certificate of Title be issued by the Register of Deeds of Davao in their favor.
Private respondents contend that Lot No. 6124 is the same parcel of land covered by Tax Declaration No.
1022-5499 and mentioned in the certificate of sale and deed of sale executed by the sheriff in their favor.
Respondent Judge, finding the aforesaid motion to be correct, issued an order, dated July 1, 1972, granting it. (p.
33, Rollo) Hence, the filing of this petition for certiorari with preliminary injunction, petitioners aleging that (1)
the lower court had no jurisdiction over the case since the land involved is situated in the Province of Davao del
Sur and therefore the proper court to try the case should be the Court of First Instance of Davao del Sur; and, (2)
the court a quo abused its discretion by not alowing the herein petitioners to file their opposition to the ex-parte
motion mentioned.

This Court issued a temporary restraining order enjoining respondent judge from enforcing and/or executing his
order granting the ex-parte motion filed by the private respondents and authorizing the provincial sheriff of Davao
to execute the absolute deed of sale of Lot No. 6124 in favor of said private respondents.

The petition is without merit.

With respect to the first question raised, that of jurisdiction (should be venue), petitioners are in estoppel because
they were the ones who filed Civil Case No. 5654 in the then Court of First Instance of Davao, Branch |. If what
they now claim is true, that the then Court of First Instance of Davao del Sur should be the one to have tried the
case because the lands involved are situated in that area, why did they not file the case in said court? When they
filed the case in Davao, they voluntarily submitted to its jurisdiction and waived the issue on venue. A contrary
rule would encourage the undesirable practice of parties submitting their case in one court in expectation of
favorable judgment, but with intent of attacking its jurisdiction/venue should the decision be unfavorable. Stated
differently, a party cannot invoke the jurisdiction of a court to secure affirmative relief against his opponent and,
failing to obtain it repudiate or question the same. Such a practice cannot be tolerated - a party accepting a
judgment if favorable, and attacking it for lack of jurisdiction when adverse. Besides, the Court of First Instance
of Davao was just one of the branches of the tria courts in Davao and there is no material and/or legal
impediment for any of its branches to try the case.

As to the second ground of the petition, suffice it to say that the decision of respondent judge in Civil Case No.
5654 has become final and executory. As a consequence, the auction sale was made after due publication, and the
order of respondent judge granting an ex-parte motion filed by the private respondents was only one of the effects
thereof. The contention that petitioners were not given the opportunity to oppose the ex-parte motion is without
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merit, for, why did petitioners not file a motion for reconsideration? At any rate, respondent judge did not commit
grave abuse of discretion in granting the motion.

WHEREFORE, the petition is DENIED, and the tempo-rary restraining order issued by this Court is hereby
DISSOLVED.

SO ORDERED.

Teehankee, (Chairman), Melencio-Herrera, Plana, and Gutierrez, Jr., JJ., concur.

© 2026 batas.org - Philippine Bar Review & Law-School Companion Page 3 of 4
Study hands-free: podcast-style lessons with read-along highlighting - batas.org



BATAS.org - Philippine Law Library G.R. No. L-35336. October 27, 1983

Study smarter at BATAS.org

The Philippine bar review and law-school companion built around how your brain actually remembers.

The complete Philippinelaw library - freefor everyone.

More than 100,000 Supreme Court decisions, Republic Acts, and executive issuances - full-text searchable, browsable
by category and year, and always free. No paywall, no login. This PDF came fromit.

Audio case-brief lectures.

Any decision becomes a podcast-style lecture - facts, issues, ruling, and doctrine - with read-along highlighting and a
hands-free presentation mode. Study while commuting, working out, or resting your eyes.

Bar review built on the science of memory.

Complete, sequenced courses for al eight bar subjects, narrated like podcasts and reinforced with retrieval practice and
spaced review - the study techniques with the strongest evidence behind them.

Thefull law-school curriculum.

One subscription unlocks the entire J.D. curriculum - every subject, every lesson, with your progress tracked down to
the paragraph so you can pick up exactly where you left off, on any device.

Mock examsthat tell you whereyou stand.

Timed multiple-choice exams graded instantly, with per-subject score breakdowns and focus suggestions that point you
at your weakest topics first.

A study planner that keepsyou on pace.

Set your schedule and BATAS tells you every day whether you are on track for bar day - and exactly which lesson to
take next.

Start free at https://batas.org

The law library is free forever - and your first lesson is one click away.

The text of this document is an official public record and remains in the public domain. Formatting, presentation, and compilation © 2026
batas.org.

Downloaded free from the batas.org Law Library. Share it freely - the library is free for every law student, bar reviewee, and practitioner.

© 2026 batas.org - Philippine Bar Review & Law-School Companion Page 4 of 4
Turn this case into an audio lecture - facts, issues, ruling and doctrine - at batas.org



