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GUARINA 11, J.:

The narrow question presented by this appeal is whether the plaintiff may be non-suited for failure to prosecute
where the defendant has itself failed to file an answer despite the lapse of a considerable time. The mutual
inaction of the parties is one for the book. Instead of moving towards a joinder of issues, the parties wait in the
wings for each other to take the next step. As aresult, the whole proceedings have grounded to a halt. The attitude
of the partiesto this case is flippant, if not pathetic.

The facts are as follows : On July 17, 1998, the plaintiffs Vermont and Luzviminda Dy filed a complaint with the
Regional Trial Court of Quezon City for the nullification of the extra-judicial foreclosure proceeding initiated by
the defendant Metropolitan Bank and Trust Company against them. [1] The application for TRO was forthwith
scheduled for hearing and resolved on July 30 by an order denying the issuance of the provisional writ. [2] The
proceedings had lain fallow since then. AlImost a year later, on June 30, 1999, the court directed the plaintiffs to
show cause why the case should not be dismissed for failure to prosecute. The defendant bank saw its cue and
filed a motion to dismiss on July 12 saying that from the time the motion for TRO was denied, the plaintiffs had
not done anything to keep the proceeding moving. [3] In an opposition, [4] the plaintiffs rationalized the delay by
aleging that negotiations were being undertaken by them for the restructuring of their loan with the bank. They
further said that the defendant did not bother to file an answer so that they were not able to set the case for
pre-trial. The defendant denied the existence of the negotiations in a reply. It showed a letter sent by it to its
lawyer on August 19, 1999 to confirm that the plaintiffs had not negotiated for the restructuring of their loan and
that the allegation was only a subterfuge to delay the collection of the account. [5]

Another year and a half elapsed from the filing of the motion to dismiss to its resolution. On November 27, 2000,
over the opposition of the plaintiffs, the court dismissed the case for failure to prosecute. [6] It took note of the
denia of the defendant that there were negotiations for the restructuring of the loan. While it acknowledged that
the defendant did not file an answer, if faulted the plaintiffs for not taking the necessary steps to have the case
resolved.

With the summary denia of their motion for reconsideration, [7] the plaintiffs appealed. They pleaded under a
lone assignment of error for the reversal of the order of dismissal and reinstatement of the case. The dismissal was
aleged to be unwarranted considering the equally serious lapse of the defendant in not filing an answer despite a
lower court order. They argued that they had no intent to delay the case and were interested in prosecuting it.

They say with a straight face that the case had been pending for only a few months and was not even set for
pre-trial yet when the court ordered them to explain why the case should not be dismissed for failure to prosecute.
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Impervious of the denials of the defendant, they repeat the myth that they had been exploring possibilities with the
defendant on how to restructure their loan and proudly assert that they have a good cause of action lurking in the
aleged fact that their loan was not yet due at the time the defendant moved to foreclose their mortgage.

The defendant bank has played a winning gambit. It stressed that even if it is liable to be declared in default for
not filing an answer, it would still be necessary for the plaintiffs to file a motion to declare it in default. But no
such motion was filed. The defendant was thus never legally in default. The plaintiffs failed unaccountably to
prosecute their case in not moving for its default.

We have presented the argument of the plaintiffs at length in order to expose the gossamer foundation of
half-truths and misleading propositions on which they rest. As pointed out by the defendant, there was no
negotiation of any kind between the parties that might call for a deferment or suspension of the proceedings.
There was no order violated when it did not file the answer. The case was not pending for only a few months.
When the motion to dismiss was filed, it was already 19 days short of one year from the time the TRO was
denied. The plaintiffs unctuously parade the absence of a pre-trial schedule to explain why the case was inactive,
perhaps hoping we will not realize that pre-trial may be set only upon their motion. [8] All told, they did nothing
for ayear after the defendant’ s answer was due, and nothing still for ayear and a half after the motion to dismiss
was filed until the case was finally dismissed.

We affirm the dismissal.

The declared rationale for the dismissal of this case is reflected in the pronouncement of the court that the
plaintiffs failed to take the necessary steps towards its early resolution. In the context in which thisis said, it is
clear that the downfall of the plaintiffs wasin not moving at al to declare the defendant in default. The one aspect
of the case that cannot be ignored is that the defendant was in a state of default for failing to file the answer. For
the case to go forward, the rules mandate that the plaintiffs would have to move to declare it in default.

Section 3, Rule 9 of the Rules of Court provides that if the defendant fails to answer within the time allowed, the
court shall, upon motion of the plaintiff with notice to the defendant, and proof of such failure, declare the
defendant in default. The provision at once tells us that the court cannot motu proprio declare the defendant in
default. A motion must be filed by the plaintiff with notice to the defendant. What it may do is put the inactive
plaintiff on notice that he may be non-suited for failure to prosecute, prodding him by indirection to file the
motion.

Section 3, Rule 17 in turn states that if for no justifiable cause, the plaintiff fails to prosecute his action for an
unreasonable length of time, the complaint may be dismissed upon motion of the defendant or upon the court’s
own motion. Speaking for the Supreme Court in BAC Manufacturing and Sales Corporation vs. Court of Appeals
200 SCRA 130, Chief Justice Davide summarized the rulings made under this provision — (1) the dismissal of an
action for failure to prosecute for an unreasonable length of time rests on the sound discretion of the court, (2) as
to what constitutes an unreasonable length of time will depend on the circumstances of each case, and (3) the
sound discretion of the court in the determination of the question will not be disturbed in the absence of patent
abuse.

In the case at bench, the court took the initiative of warning the plaintiffs that their complaint might be dismissed
for failure to prosecute. It was a clear signal to them to act. Incomprehensibly, they did not. But all was not lost.
When the defendant filed the motion to dismiss, they still had the opportunity to press for a motion for default.
Still they did not. At best, they were asking for only the denial of the motion to dismiss. The case would have
been back to square oneif their opposition was upheld.
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The lower court was fundamentally in the right when it held that the plaintiffs delayed the case for an
unreasonably long time. As stated in BAC Manufacturing and Sales Corporation, the determination of what is an
unreasonable length of time is preeminently the function of the trial court and whose discretion is not to be
disturbed unless clearly arbitrary or whimsical. In this case, the delay started from the time the plaintiffs should
have filed a motion for default but did not, and it became unreasonable when it persisted without rational
explanation.

The negotiations with the defendant being untrue, the plaintiffs could only point to the abject failure of the
defendant to file its answer as a reason why the case should not be dismissed. Indeed, misery loves company. The
failure of the defendant to file its answer is as inexcusable as the inaction of the plaintiffs to declare it in default.
But thisis not the question. Under Rule 17, it is the dismissal that is due alone to the fault of the plaintiff that isin
issue. To show that the role of the defendant in this process is inconsequential, a court may even act on its own
motion — in other words, motu proprio.

The historical background of this case as revealed in the complaint can offer a reasonable hypothesis why the case
isin such a moribund state. The action is nothing more than a vehicle of debtors to advance the usual stereotyped
defenses against the collection efforts of a creditor. At bottom, the case is one that can hold a creditor at bay while
it is pending in court - the longer the better. We cannot be blind to the fact that the delay serves the purposes of
the plaintiffs, but not the fundamental object of the law to promote afair and speedy administration of justice.

Finding no unreasonableness in the finding of the lower court, we affirm.

IN VIEW OF THE FOREGOING, the orders appealed from are AFFIRMED, and the appeal is DISMISSED.

SO ORDERED.

Barrios, (Chairman) and Tagle, JJ., concur.

[1] The case was docketed as Q-98-34982 and raffled to Branch 220.

[2] Rallo, at 127-131.

[3] Ibid., at 133.

[4] Ibid., at 135-139.

[5] Ibid., at 143-145.

[6] Ibid., at 167-168.

[7] Ibid., at 194. The order denying the motion for reconsideration was issued on August 15, 2001.

[8] Under Section 1, Rule 18, after the last pleading has been served and filed, it shall be the duty of the plaintiff
to promptly move ex parte that the case be set for pre-trial.
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