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SINGH, J.:

Before Us is private respondents' Motion for Reconsideration[1] of this Court's Decision dated August 13,
2014,[2] finding petitioner to have been illegally dismissed and ordering private respondents Aquim International,
Inc. and Rajeh H. Al-Marri & Sons Company jointly and severally liable to pay petitioner the total amount of
SR[3] 27,610 representing back wages and attorney's fees.

In their motion, private respondents argue that petitioner was not only dismissed for just cause and with due
process, but that he is likewise not entitled to food allowance, leave pay, overtime pay, and attorney's fees.

Petitioner was dismissed
without valid cause and due
process.

Private respondents alleged that the Memorandun dated August 15, 2010,[4] signed by Charles Guzman, Human
Resource Manager of Rajeh H. Al-Marri & Sons Company, is valid and substantial evidence of petitioner's poor
performance or gross neglect of duties. Such allegation still fails to convince this Court.

"Poor performance" is equivalent to inefficiency and incompetence in the performance of official duties. Under
Article 282 of the Labor Code, an unsatisfactory rating can be a just cause for dismissal only if it amounts to gross
and habitual neglect of duties.[5] "Gross neglect of duty" or "gross negligence" refers to negligence characterized
by the want of even slight care, acting or omitting to act in a situation where there is a duty to act, not
inadvertently but willfully and intentionally, with a conscious indifference to consequences insofar as other
persons may be affected.[6]

To reiterate, repairing machines and engines was not part of petitioner's job description as a workshop engineer.
Hence, he cannot be charged with poor performance or gross neglect of this particular duty which is not covered
by his scope of work. Even assuming for the sake of argument that it was his duty, failure to repair a couple of
machines cannot be considered gross or habitual neglect of duty. With the foregoing, and the absence of bases or
criteria showing how petitioner was found to be incompetent, the alleged memorandum clearly falls short of
"substantial evidence" of poor performance.

As to the due process requirement of valid termination, private respondents failed to allege, much less prove, their
compliance with the "first notice" under the twin notice requirement of due process in the termination of
employees.

We maintain that the petitioner was dismissed without valid cause and without due process.
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Petitioner is entitled to his
salaries for the unexpired
portion of his employment
contract.

In the Decision dated August 13, 2014, this Court awarded petitioner's salaries for three months for every year of
the unexpired term of his employment contract in accordance with Republic Act (R.A.) No. 10022, which
amended R.A. No. 8042 (Migrant Workers and Overseas Filipinos Act of 1995), which took effect on March 28,
2010, thus:

"Section 7. Section 10 of Republic Act No. 8042, as amended, is hereby amended to read as follows:

"SEC. 10. Money Claims. -xxx

"In case of termination of overseas employment without just, valid or authorized cause as defined by law or
contract, or any unauthorized deductions from the migrant worker's salary, the worker shall be entitled to the
full reimbursement if his placement fee and the deductions made with interest at twelve percent (12%) per
annum, plus his salaries for the unexpired portion of his employment contract or for three (3) months for every
year of the unexpired term, whichever is less." (emphasis supplied)

The Supreme Court, however, recently in the case of Sameer Overseas, Placement Agency, Inc. v. Joy Cabiles,
G.R. No. 170139, August 5, 2014, declared the clause "or three (3) months for every year of the unexpired term,
whichever is less" as unconstitutional, to wit:

"In Serrano v. Gallant Maritime Services, Inc. and Marlow Navigation Co., Inc., this court ruled that the clause
"or for three (3) months for every year of the unexpired term, whichever is less" is unconstitutional for
violating the equal protection clause and substantive due process.

A statute or provision which was declared unconstitutional is not a law. It "confers no rights; it imposes no
duties; it affords no protection; it creates no office; it is inoperative as if it has not been passed at all."

We are aware that the clause "or for three (3) months for every year of the unexpired term, whichever is
less"was reinstated in Republic Act No. 8042 upon promulgation of Republic Act No. 10022 in 2010.

x x x

The law passed incorporates the exact clause already declared as unconstitutional, without any perceived
substantial change in the circumstances

x x x

We observe that the reinstated clause, this time as provided in Republic Act. No. 10022, violates the
constitutional rights to equal protection and due process.

x x x

We reiterate our finding in Serrano v. Gallant Maritime that limiting wages that should be recovered by an
illegally dismissed overseas worker to three months is both a violation of due process and the equal protection
clauses of the Constitution.

x x x

Along the same line, we held that the reinstated clause violates due process rights. It is arbitrary as it deprives
overseas workers of their monetary claims without any discernable valid purpose. Respondent Joy Cabiles is
entitled to her salary for the unexpired portion of her contract, in accordance with Section 10 of Republic Act
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No. 8042. The award of the three-month equivalence of respondent’s salary must be modified accordingly."
(emphasis supplied).

In view of the foregoing, this Court's award of back wages in favor of the petitioner is hereby modified.

Petitioner signed his contract on October 12, 2009, which was for two (2) years and he was illegally terminated on
June 15, 2010. As such, he had an unexpired term of one (1) year, three (3) months and twenty-seven (27) days at
the time of his termination, for which, pursuant to the very recent aforequoted ruling of the Supreme Court,
petitioner must receive his full contracted salaries, thus:

Contract Term

Contract Signed On

Termination Date

Unexpired Term

Monthly Salary

Total Claims

2 years

12 Oct. 2009

15 June 2010

1 year,
3 months,
27 days

SR 4,000

SR 63,600

Private respondents are held, jointly and severally, liable to pay petitioner SR 63,600 representing his salaries for
the unexpired term of his contract.

Award of food allowance,
leave pay and overtime pay
deleted.

As to the Court's previous award of food allowance, leave pay and fixed overtime pay in favor of petitioner, the
same are deleted. As correctly pointed out by private respondent, "fixed overtime" pay could not be awarded since
it is improbable for petitioner to have rendered overtime work during the unexpired term of his contract as
enunciated in the case of Bahia Shipping Services, Inc. v. Chua.[7] Further, the award of food allowance and
leave pay are also deleted considering those are not included in the term "salaries" which must be given to an
illegally dismissed migrant worker under Section 10 of R.A. No. 10022.

Petitioner is entitled to the
award of attorney's fees.

Contrary to the allegation of private respondents, the petitioner is entitled to the award of attorney's fees
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representing 10% of the total award of money claims considering that petitioner was forced to litigate due to his
illegal dismissal which was effected without due process.

"While in Lambert Pawnbrokers and Jewelry Corporation, the Court specifically ruled:

However, the award of attorney's fee is warranted pursuant to Article 111 of the Labor Code. Ten (10%)
percent of the total award is usually the reasonable amount of attorney's fees awarded. It is settled that where
an employee was forced to litigate and, thus, incur expenses to protect his rights and interest, the award of
attorney's fees is legally and morally justifiable."[8] (emphasis supplied)

Petitioner is entitled to an
interest of 6% per annum on
his money claims.

With the issuance of Bangko Sentral ng Pilipinas Circular No. 799 of June 21, 2013, which revised the interest
rate for loan or forbearance from 12 % to 6% in the absence of stipulation, and the guidelines outlined in the case
of Nascar v. Gallery Frames,[9] this Court finds petitioner entitled to an interest of 6% per annum on his money
claims from the finality of this judgment.

The foregoing 6% per annum has been declared to be applicable to money claims in R.A. No. 8042 and R.A. No.
10022 in the Sameer Overseas, Placement Agency, Inc. v. Joy Cabiles[10] case, thus:

"The same cannot be said for awards of salary for the unexpired portion of the employment contract under
Republic Act No. 8042. These awards are covered by Circular No. 799 because the law does not provide for a
specific interest rate that should apply.

In sum, if judgment did not become final and executory before July 1, 2013 and there was no stipulation in the
contract providing for a different interest rate, other money claims under Section 10 of Republic Act No. 8042
shall be subject to the 6% interest per annum in accordance with Circular No. 799.

This means that respondent is also entitled to an interest of 6% per annum on her money claims from the
finality of this judgment." (emphasis supplied)

WHEREFORE, the Decision dated August 13, 2014 is MODIFIED. The Decision of this Court finding petitioner
Eduardo Agustin Jr. to have been illegally dismissed remains unreconsidered. The award of monetary claims in
favor of petitioner is hereby modified as follows:

Private respondents Aquim International, Inc. and Rajeh H. Al-Marri & Sons Company are held jointly and
severally liable[11] to pay petitioner Eduardo M. Agustin Jr. his salaries for the unexpired portion of his contract
of one (1) year, three (3) months and twenty-seven (27) days, which is equivalent to SR 63,600 with interest at the
rate of 6% per annum from the finality of this judgment.

Private respondents Aquim International, Inc. and Rajeh H. Al-Marri & Sons Company are likewise ordered to
pay petitioner, jointly and severally, attorney's fees representing 10% of the total award in favor of petitioner also
with an interest at the rate of 6% per annum from finality of this judgment.

The award of food allowance, service incentive leave, and fixed overtime pay are deleted.

SO ORDERED.

Borja, (Chairperson), and Badelles, JJ., concur.
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[1] Rollo, pp. 245-249.

[2] Rollo, pp. 233-242.

[3] Saudi Riyal

[4] Excerpts in the Resolution dated August 24, 2011. Rollo, pp. 43-44.

[5] Rollo, p. 238.

[6] Dr. Rio v. Colegio de Sta. Rosa-Makati, G.R. No. 189629, August 6, 2014.

[7] G.R. No. 162195, April 8, 2008.

[8] Aliling v. Feliciano, G.R. No. 185829, April 25, 2012.

[9] G.R. No. 189871, August 13, 2013.

[10] G.R. No. 170139, August 5, 2014.

[11] Republic Act No. 10022. Section 7. Section 10 of Republic Act No. 8042, as amended, is hereby amended to
read as follows:

"SEC. 10. Money Claims. -xxx

The liability of the principal/employer and the recruitment/placement agency for any and all claims under this
section shall be joint and several. This provision shall be incorporated in the contract for overseas employment
and shall be a condition precedent for its approval. The performance bond to be filed by the
recruitment/placement agency, as provided by law, shall be answerable for all money claims or damages that
may be awarded to the workers. If the recruitment/placement agency is a juridical being, the corporate officers
and directors and partners as the case may be, shall themselves be jointly and solidarily liable with the
corporation or partnership for the aforesaid claims and damages." (Underscoring supplied).
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