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QUIJANO-PADILLA, J.:
The Case

Thisis an Appeal[1] from the Decision[2] dated July 9, 2004 of the Regional Trial Court, Sixth (6[th]) Judicial
Region, Branch 61, of Kabankalan City, Negros Occidental in Criminal Case No. 2003-3231 for Frustrated
Homicide.

The Facts

In an information[3] dated April 9, 2003, accused-appellant Pablo Montemayor was charged with the crime of
Frustrated Homicide allegedly committed as follows:

“That on or about the 13[th] day of February, 2003, in the Municipaity of llog, Province of Negros
Occidental, Philippines, and within the jurisdiction of this Honorable Court, the above-named accused, who is
still at large, with the use of arevolver of unknown caliber and with intent to kill, did then and there, wilfully,
unlawfully and feloniously attack, assault and shoot one MAGDALINO GUDACA y ADOLFO, thereby
inflicting injuries upon the body of the latter which would have caused his death; thus, the accused had
performed al the acts of execution which would have produced the crime of homicide as a consequence but,
nevertheless, did not produce it by reason of some causes independent of the will of the accused, that is, the
timely and able medical assistance rendered to said Magdalino Gudacay Adolfo which prevented his death.

CONTRARY TO LAW.”

During accused-appellant’s arraignment[4] on September 2, 2003, he pleaded not guilty of the crime charged.
Thereafter, trial on the merits followed.

The Version of the Prosecution[5]

On February 13, 2003 at around 8:00 o'clock in the evening, the private complainant Magdalino Gudaca y
Adolfo and his wife Dolores Gudaca were in their house at Purok Rosal, Brgy. Vista Alegre, 1log, Negros
Occidental, when their in-law by the name of Josephine Libo-on informed them that there were six (6) persons
taking railroad trunks on the farm which the private complainant was tenanting. The said farm was owned by Dr.
Galo Gentugaya, where the trunk line of Central Sonedco passes.

Together with his wife, the private complainant proceeded to the farm. Upon arrival, they saw Pablo Montemayor
alias "Pabby", Nelson Lacson, Edwin Sucgang, Joevel Taclubos, a certain "Estoy" Montemayor and a certain
"Ambing" Montemayor taking railroad trunks from the existing railroad in the farm. Private complainant told
them not to take all the railroad trunks because the same were already entrusted to him by the owner Central
Sonedco. However, the group never heeded him and even answered back that they have to take al the railroad
trunks because they needed them. At this juncture, private complainant replied that he will see them before the
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barangay captain. Upon hearing this, accused-appellant Pablo Montemayor stood up, drew his .38 caliber revolver
and shot the private complainant twice, hitting him first on the chest and then at the right-back portion.

Private complainant's wife Dolores Gudaca rushed to the private complainant's side and brought him to their
house for treatment and thereafter to Kabankalan District Hospital where he was given first aid treatment. After
which, he was brought to Bacolod City specifically at the Doctor's Hospital where he had a surgical operation.

The evidence for the prosecution consist of the testimonies of Dolores Gudaca, Magdalino Gudaca and the
following exhibits: Exhibit "A"[6] — Affidavit of Dolores Gudaca and its sub-marking, Exhibit "B"[7] — Affidavit
of Magdalino Gudaca and its sub-marking, Exhibit "C"[8] — Medical Certificate issued by Dr. Humberto
Javellana of the Doctor's Hospital, Bacolod City, Exhibit "D"[9] — List of Medicine Expenses and Doctor's Fee
and its sub-markings and Exhibit "E"[10] — Official Receipts and its sub-markings.

The Version of the Accused-Appellant[11]

In his defense, accused-appellant Pablo Montemayor denied the accusation against him. He claims that in the
evening of February 13, 2003, a certain Nelson Lacson contracted him to load railroad trunks for a fee of P250.00
per railroad trunk.[12]

Upon arrival at the farm where the railroad trunk was located, accused-appellant saw Nelson Lacson aready
having an altercation with the private complainant.[13] There were also other persons present who were aso
taking railroad trunks from the farm.

The private complainant told Nelson Lacson to stop taking the railroad trunks but the latter demanded papers from
the victim. Seemingly irked by such reply, the private complainant took out his bolo and hacked Nelson
Lacson.[14] Thereafter, Nelson Lacson shot the private complainant using a .357 revolver, hitting him at the left
side.

After witnessing such scenario, the accused-appellant ran towards his house and brought his carabao with him. He
did not inform anyone about what happened as he was threatened by Nelson Lacson.[15]

The evidence for the defense consist of the testimonies of Pablo Montemayor and his wife Gloria Montemayor.

Moreover, the accused-appellant Pablo Montemayor put up a property bond for his temporary liberty during the
trial at the lower court and during the pendency of this appeal.

The Ruling of the Regional Trial Court

In a Decision[16] dated July 9, 2004, the Regional Tria Court, Sixth (6[th]) Judicial Region, Branch 61, of
Kabankalan City, Negros Occidental found the accused-appellant guilty beyond reasonable doubt of the crime
charged which is frustrated homicide. The decretal portion of the decision was stated in this wise:

“WHEREFORE, the Court finds accused Pablo Montemayor guilty beyond reasonable [sic] of the crime of
frustrated homicide as charged and there being no mitigating and aggravating circumstance to consider and
applying the Indeterminate Sentence Law hereby sentences him to a penalty of imprisonment of four (4) years
and two (2) months of prision correccional, as minimum, to eight (8) years and one (1) day of prision mayor,
as maximum, to pay the victim Magdalino Gudaca actual damages in the amount of P95,667.79, loss of
income in the amount of P4,000.00, moral damages in the amount of P20,000.00 and to pay the cost.

It is ordered that the accused be immediately remitted to the National Penitentiary.

SO ORDERED."[17]

Aggrieved with the decision, the accused-appellant Pablo Montemayor interposed this appeal raising the sole
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issue, to wit:

THE TRIAL COURT GRAVELY ERRED IN CONVICTING THE ACCUSED-APPELLANT NOT ON THE
BASIS OF THE STRENGTH OF THE PROSECUTION'S EVIDENCE BUT RATHER ON THE
WEAKNESS OF THE DEFENSE' EVIDENCE.

The Ruling of this Court
The conviction of the accused-appellant is sustained, but for the lesser offense of attempted homicide.

Accused-appellant Pablo Montemayor's argument is mainly anchored upon his postulation that the prosecution's
evidence failed to establish his guilt beyond reasonable doubt.

Such argument is unconvincing.

At the onset (i)t is afundamental rule that findings of the trial court which are factual in nature and which involve
the credibility of witnesses are accorded with respect, when no glaring errors, gross misapprehension of facts, and
speculative, arbitrary, and unsupported conclusions can be gathered from such findings.[18] The reason for thisis
that the tria court isin a better position to decide the credibility of witnesses having heard their testimonies and
observed their deportment and manner of testifying during the trial.[19]

In the case at bench, accused-appellant was charged with the crime of frustrated homicide. However, to arrive at a
just and equitable finding, We deemed it best to discuss homicide in relation to frustated homicide and attempted
homicide.

Accordingly, (t)o successfully prosecute the crime of homicide, the following elements must be proved beyond
reasonable doubt: (1) that a person was killed; (2) that the accused killed that person without any justifying
circumstance; (3) that the accused had the intention to kill, which is presumed; and (4) that the killing was not
attended by any of the qualifying circumstances of murder, or by that of parricide or infanticide. Moreover, the
offender is said to have performed all the acts of execution if the wound inflicted on the victim is mortal and
could cause the death of the victim without medical intervention or attendance.[20]

On the other hand, (t)he elements of frustrated homicide are: (1) the accused intended to kill his victim, as
manifested by his use of a deadly weapon in his assault; (2) the victim sustained fatal or mortal wound/s but did
not die because of timely medica assistance; and (3) none of the qualifying circumstance for murder under
Article 248 of the Revised Penal Code, as amended, is present.[21]

In cases of frustrated homicide, the main element is the accused’ s intent to take his victim’slife. The prosecution
has to prove this clearly and convincingly to exclude every possible doubt regarding homicidal intent. And the
intent to kill is often inferred from, among other things, the means the offender used and the nature, location, and
number of wounds he inflicted on hisvictim.[22]

In the present case, We agree with the trial court that there was intent to kill on the part of the accused-appellant.
This was indubitably manifested through the deadly weapon used by him to assault the victim. In retrospect,
accused-appellant used a gun and shot the private complainant twice which hit the latter, once at the chest area
and another at his right-back area.

Likewise, We aso find the third element in attendance. Clearly, there was no qualifying circumstance that would
elevate the crime to murder as provided for by Article 248 of the Revised Penal Code. However, with regard to
the second element, Our view differs.

Although, the private complainant was able to submit a Medical Certificate[23] issued by Dr. Humberto
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Javallana, the private complainant's attending physician, We find such certificate inadequate to meet the required
quantum of evidence as contemplated by law and jurisprudence.

It bears stressing that the Medical Certificate alone would not suffice considering that it only enumerated the
physician's diagnosis and the operations conducted upon the victim. It did not aptly state or show the gravity of
such wounds and whether they were mortal enough to cause the private complainant's death if no timely medical
intervention was undertaken.

In addition, the prosecution also failed to present the attending physician in court. His testimony could have been
vital as he would be the best person to explain and expound on the findings stated in the Medical Certificate
which could have supported or strengthened the charge for frustrated homicide.

In totality, there was evident paucity of evidence to sufficiently establish the nature or degree of the wounds
sustained by the victim. Hence, We cannot sustain the charge of frustrated homicide against the
accused-appellant. This Court's ratiocination finds support in the case of Serrano v. People.[24] Portions pertinent
to this discussion, to wit:

On the other hand, the CA ruled that the crime committed only reached the attempted stage as there was lack
of evidence that the stab wound inflicted was fatal to cause the victim's death.[25] The CA observed that the
attending physician did not testify in court.[26] The CA aso considered that the Medical Certificate and the
Discharge Summary issued by the East Avenue Medical Center fell short of "specifying the nature or gravity
of thewound."[27]

Article 6 of the Revised Penal Code, as amended defines the stages of afelony in the following manner:
ART. 6. Consummated, frustrated, and attempted felonies. — Consummated felonies, as well as those which are
frustrated and attempted, are punishable.

A felony is consummated when all the elements necessary for its execution and accomplishment are present;
and it is frustrated when the offender performs all the acts of execution which would produce the felony as a
consequence but which, nevertheless, do not produce it by reason of causes independent of the will of the
perpetrator.

There is an attempt when the offender commences the commission of afelony directly by overt acts, and does
not perform all the acts of execution which should produce the felony by reason of some cause or accident
other than his own spontaneous desistance. [Emphasis and italics supplied.]

In Palaganas v. People[28] we made the following distinctions between frustrated and attempted felony as
follows:

1)) Infrustrated felony, the offender has performed all the acts of execution which should produce the felony as
a consequence; whereas in attempted felony, the offender merely commences the commission of a felony
directly by overt acts and does not perform all the acts of execution.

2.) In frustrated felony, the reason for the non-accomplishment of the crime is some cause independent of the
will of the perpetrator; on the other hand, in attempted felony, the reason for the non-fulfillment of the crimeis
acause or accident other than the offender’ s own spontaneous desistance.[29]

The crucial point to consider is the nature of the wound inflicted which must be supported by independent proof
showing that the wound inflicted was sufficient to cause the victim’s death without timely medical intervention.

XXXXXXXXXXXX

The danger to life of any wound is dependent upon a number of factors: the extent of the injury, the form of the
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wound, the region of the body affected, the blood vessels, nerves, or organs involved, the entrance of
disease-producing bacteria or other organisms into the wound, the age and constitution of the person injured, and
the opportunities for administering proper surgical treatment.

When nothing in the evidence shows that the wound would be fatal without medical intervention, the character of
the wound enters the realm of doubt; under this situation, the doubt created by the lack of evidence should be
resolved in favor of the petitioner. Thus, the crime committed should be attempted, not frustrated, homicide.[30]

Under these standards, we agree with the CA’s conclusion. From all accounts, although the stab wound could
have been fatal since the victim testified that he saw his intestines showed, no exact evidence exists to prove the
gravity of the wound; hence, we cannot consider the stab wound as sufficient to cause death. As correctly
observed by the CA, the victim’s attending physician did not testify on the gravity of the wound inflicted on the
victim. We consider, too, the CA’s observation that the medical certifications issued by the East Avenue Medical
Center merely stated the location of the wound.[31] There was aso no proof that without timely medical
intervention, the victim would have died.[32] This paucity of proof must necessarily favor the petitioner.
(emphasis supplied)

Nevertheless, other than lowering the crime charged to attempted homicide, We find no reason to deviate from the
sound ruling of the trial court, specificaly in its finding that the private complainant and his wife were able to
positively and categorically identify the accused-appellant as the victim's assailant. To illustrate this, excerpts of
the private complainant's testimony are reproduced as follows:

Q:

Mr. Witness, do you know the accused in this case Pablo Montemayor lias [sic] Pabby?
A:

Yes, sir.

Q:

Why do you know him?

A:

Because we were always together.

Q:

Do | understand that you were residing in the same place?
A:

Yes, gir.

Q:

Where?

A:

Barangay Vista Alegre.

Q:

Municipality of 1log?
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Yes, sir.

Q:

For how long have you known him?

A:

For along time.

Q:

If this Pablo Montemayor alias Pabby is present inside the courtroom will you be able to identify him?
A:

Yes, Sir.

Q:

Please point him? [sic]

Witness pointed to a person who identified himself as Pablo Montemayor.

Q:

Do you have any relation by blood or by any other relationship?

A:

We are god brothers.

Q:

Mr. Witness, on February 13, 2003 at about 8:30 o'clock in the evening, can you tell us where were you?
A:

| wasin our house.

Q:

At VistaAlegre, llog?

A:

Yes, Sir.

Q:

Can you tell whether on said date and time, there was an unsual [sic] incident that happened?
A:

Therewas, sir, when | went to our farm.

Q:

What isthat incident which you are referring to?

© 2026 batas.org - Philippine Bar Review & Law-School Companion Page 6 of 13
Study hands-free: podcast-style lessons with read-along highlighting - batas.org



BATAS.org - Philippine Law Library PEOPLE OF THE PHILIPPINES, PLAINTIFF-APPELLEE, VS. PABL...

A:

They took therail trunks.

Q:

You are referring to Pablo Montemayor?

A:

Yes, sir.

Q:

How do you know that they were the ones taking the rail trunks?
A:

They were taking rail trunks for along time.
Q:

How about on February 13, 2003 at about 8:30 o'clock in the evening, why do you say that the accused was
taking rail trunks?

A:

Because | went to them.[33]

X X X

Q:

When you reached there, at the land which you said you are a tenant, then what happened?
A:

| told him to leave some to us.

Q:

Y ou are referring to the accused(?)

A:

Yes, sir.

Q:

Do | understand that you saw him taking the rail trunks?
A:

Yes, | saw them.

Q:

What was the reply of the accused, if any?

A:

If there is something left because we will be using thisin our house.
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Q:

Was the accused alone?

A:

Six (6) of them.

Q:

They were helping each other in taking the rail trunks?

A:

Yes, sir.

Q:

Who were these companions of the accused?

A:

Nelson Lacson, Edwin Sugcang, Jonel Taclobos, Esoy Montemayor and Ambing M pntemayor [Sic].
Q:

When the accused replied that they will be taking away the rail trunks, what did you do?
A:

| told them to [sic] meet them before the barangay captain.
Q:

After you said that, what happened?

A:

He stood up and shoot [sic] me.

Q:

Were you hit?

A:

Yes, sir.

Q:

How many times?

A:

Two (2) times.

Q:

Where were you hit on the first shot?

A:
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Witness pointed to his chest.

Q:

How about on the second time?

A:

On my right back.

Q:

At that time, you said that the accused shoot [sic] you, how far was he when he shoot [sic] you?
A:

About two (2) arms length.

Q:

Can you describe the weapon used by the accused in shooting you two (2) times?
A:

.38 caliber.[34]

Moreover, (t)he victim’'s credibility is further strengthened by his lack of improper motive to falsely accuse the
(accused-appellant) of the crime. Human experience tells us that it is unnatural for a victim to accuse someone
other than his actual attacker; in the normal course of things, the victim would have the earnest desire to bring the
guilty person to justice, and no other.[35]

In a vain attempt to escape culpability, accused-appellant insisted that it was not him who shot the private
complainant, but a certain Nelson Lacson. He posited that he never reported or divulged such circumstance to
anyone as he was afraid of the threats made towards him by the said Lacson.

Apparently, accused-appellant is trying to put up the defense of denial, which this Court looks upon with disfavor.
Aside from mere allegations, no concrete proof was presented by the accused-appellant to buttress such claim. In
fact, when pressed during his cross-examination, accused-appellant was not able to sufficiently justify his failure
to inform the authorities about his version of the incident, even considering that what was at stake was his
reputation and liberty. Thus, We find it peculiar and illogical for a man who asserts innocence to suppress what he
claimsto be the truth and suffer the consequences of an act which he vehemently denies committing.

Furthermore, jurisprudence is also replete with pronouncements that (a) mere denial, like aibi, is inherently a
weak defense and constitutes self-serving negative evidence, which cannot be accorded greater evidentiary weight
than the declaration of credible witnesses who testify on affirmative matters.[36]

Having settled these principal issues, We now deal with the civil liability and penalty to be imposed. As to the
civil liability, We find it proper to reduce the amount of moral damages from P20,000.00 to P10,000.00 in
accordance with settled jurisprudence.[37] We find it also necessary to delete the award for loss of income as
there was no sufficient evidence to prove the same. However, we impose on all the monetary awards for damages
interest at the legal rate of six percent ( 6%) per annum from date of finality of the decision until fully paid.[38]

With regard to the penalty for the crime of attempted homicide, We take guidance in the ruling of Serrano v.
People,[39] thus:
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Article 51 of the Revised Penal Code, as amended, provides that the imposable penalty for an attempted crime
shall be lower by two degrees than that prescribed by law for the consummated felony.

Under Article 249, the crime of homicide is punished by reclusion temporal. Applying Article 61 (Rules of
graduating penalties) and Article 71 (Graduated scales), two (2) degrees lower of reclusion temporal is prision
correccional which has aduration of six (6) months and one (1) day to six (6) years.

Under the Indeterminate Sentence Law, the maximum term of the indeterminate sentence shall be taken, in
view of the attending circumstances that could be properly imposed under the rules of the Revised Penal Code,
and the minimum term shall be within the range of the penalty next lower to that prescribed by the Revised
Penal Code.[40] Thus, the maximum term of the indeterminate sentence shall be taken within the range of
prision correccional, depending on the modifying circumstances. In turn, the minimum term of the
indeterminate penalty to be imposed shall be taken from the penalty one degree lower of prision correccional,
that is arresto mayor with a duration of one (1) month and one (1) day to six (6) months.

In the absence of any modifying circumstance, the maximum term of the indeterminate penalty shall be taken
from the medium period of prision correccional or two (2) years and four (4) months and one (1) day to four
(4) years and two (2) months.[41] The minimum term shall be taken within the range of arresto mayor. Hence,
the penalty imposed by the CA against the petitioner of six (6) months of arresto mayor, as minimum term of
the indeterminate penalty, to four (4) years and two (2) months of prision correccional, as maximum term of
the indeterminate penalty, is correct.

WHEREFORE, in view of the foregoing, the appea is DENIED. The Decision dated July 9, 2004 of the Regional
Tria Court, Sixth (6[th]) Judicial Region, Branch 61 of Kabankaan City, Negros Occidental in Criminal Case
No. 2003-3231 is hereby AFFIRMED with MODIFICATIONS:

1. Accused-appellant Pablo Montemayor is found guilty beyond reasonable doubt of the crime of Attempted
Homicide and sentenced to suffer the indeterminate penalty of imprisonment of SIX (6) MONTHS of arresto
mayor as minimum to FOUR (4) YEARS and TWO (2) MONTHS of prision correccional, as maximum;

2. The award for moral damages is reduced to P10,000.00;
2. The award for loss of income in the amount of P4,000.00 is deleted and;

3. Accused-appellant is ordered to pay interest at the rate of six percent (6%) per annum on the actual and moral
damages from the finality of this decision until fully paid.

The appealed Decision is AFFIRMED in all other respects.

SO ORDERED.

Hernando and Azcarraga-Jacob, JJ., concur.
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[40] Serrano v. People, G.R. No. 175023, July 5, 2010, citing Section 1.

[41] Serrano v. People, G.R. No. 175023, July 5, 2010, applying Article 64 of the Revised Penal Code, as
amended.

© 2026 batas.org - Philippine Bar Review & Law-School Companion Page 12 of 13
Study hands-free: podcast-style lessons with read-along highlighting - batas.org



BATAS.org - Philippine Law Library PEOPLE OF THE PHILIPPINES, PLAINTIFF-APPELLEE, VS. PABL...

Study smarter at BATAS.org

The Philippine bar review and law-school companion built around how your brain actually remembers.

The complete Philippinelaw library - freefor everyone.

More than 100,000 Supreme Court decisions, Republic Acts, and executive issuances - full-text searchable, browsable
by category and year, and always free. No paywall, no login. This PDF came fromit.

Audio case-brief lectures.

Any decision becomes a podcast-style lecture - facts, issues, ruling, and doctrine - with read-along highlighting and a
hands-free presentation mode. Study while commuting, working out, or resting your eyes.

Bar review built on the science of memory.

Complete, sequenced courses for al eight bar subjects, narrated like podcasts and reinforced with retrieval practice and
spaced review - the study techniques with the strongest evidence behind them.

Thefull law-school curriculum.

One subscription unlocks the entire J.D. curriculum - every subject, every lesson, with your progress tracked down to
the paragraph so you can pick up exactly where you left off, on any device.

Mock examsthat tell you whereyou stand.

Timed multiple-choice exams graded instantly, with per-subject score breakdowns and focus suggestions that point you
at your weakest topics first.

A study planner that keepsyou on pace.

Set your schedule and BATAS tells you every day whether you are on track for bar day - and exactly which lesson to
take next.

Start free at https://batas.org

The law library is free forever - and your first lesson is one click away.

The text of this document is an official public record and remains in the public domain. Formatting, presentation, and compilation © 2026
batas.org.

Downloaded free from the batas.org Law Library. Share it freely - the library is free for every law student, bar reviewee, and practitioner.

© 2026 batas.org - Philippine Bar Review & Law-School Companion Page 13 of 13
Turn this case into an audio lecture - facts, issues, ruling and doctrine - at batas.org



