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FERNANDO, J.:

Defendant Fernando Januto would, in this appeal from a decision of Judge Juan de Borja, make capital of an
aleged denial of due process, the judgment sought to be executed, according to him, having been the result of a
trial of which no notice was personally served on him. It is understandable why the lower court decided as it did,
for such an omission was not to be visited with fatal consequences, there being proof of his being represented by
counsel. What is more, Judge de Borja was equally on solid ground when, as he pointed out, such defense came
rather late, as no such objection was interposed to awrit of execution previously issued on the same decision, one
moreover partially satisfied, resulting in his personal property having been levied upon and sold at public auction.
Then came this action as such judgment was not fully satisfied. It would thus appear that appellant's case does rest
on ashaky foundation. Affirmance, rather than reversal, isindicated.

For a proper understanding of the decision now on appeal, a restatement of the complaint is appropriate. Thus:
"That plaintiff is a corporation duly organized and existing under and by virtue of Philippine laws with principal
office address at Marulas, Valenzuela, Bulacan; while defendant is of legal age, married and residing at Nor-Ala,
Cotabato where he may be served with summons; That on January 30, 1958, the Honorable Court of First Instance
of Manila, Branch X, in Civil Case No. 32783 rendered a judgment in favor of plaintiff and against the defendant,
a copy of which was received by plaintiff on February 11, 1958 * * * | the dispositive portion of which, we quote
hereunder: [Wherefore] judgment is hereby rendered in favor of the plaintiff and against the defendant sentencing
the latter to pay the former the sum of P8,486.22 with interest thereon of 8% per annum from March 9, 1956 until
fully paid, plus 25% of the amount due as attorney's fees and costs of collection. [So ordered]'; That said decision
has not yet been barred by the statute of limitation although the five (5) year period to execute the same by a mere
motion in accordance with Section 6 of Rule 39 has already elapsed; That said decision has been partially satisfied
but the amount of P9,863.15 has remained unpaid and demandable; That defendant has failed and refused and still
fails and refuses to pay said adjudged pending amount of P9,863.15 to plaintiff despite demands by the latter, asa
consequence of which, the latter was compelled to hire the services of counsel with whom it has bound itself to
pay the amount of P2,000.00 as attorney's fees and expenses of collection."[1] Defendant, in his answer, would
seek to deny liability primarily on his absence of knowledge or information sufficient to form a belief, but would,
in addition; interpose as specia defense the following: "That the Plaintiff's complaint states no cause of action
because granting for the sake of argument that there was actually such a decision * * *, nevertheless, Defendant
could not be bound by any such decision as he has never received personally a copy of same and for this reason
therefor such decision has never become effective as to bind defendant from the very beginning; * * *."[2] Such a
defense was properly rejected in the decision now on appeal in these words: "While the interest of the defendant
was undoubtedly prejudiced by his failure to receive notices of the court proceedings, his recourse was to raise
that question in the same proceedings in the Court of First Instance of Manila. The fact is that he failed to do so,
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even after the writ of execution was issued and his personal properties actually levied upon and sold at public
auction. This Court has no authority to inquire into the validity of the proceedings in the origina case other than
the question of want of jurisdiction, which has not been raised in the present case."[3]

From arecital of the facts, the correctness of the decision appears to be evident. Hence, as noted at the beginning
of this opinion, this appeal cannot prosper.

- Thisis not to deny that appellant would be entitled to invoke the protection of due processif he could validly
show that he was not given his day in court. Nothing is better settled than that the right to be heard is an
indispensable element of such constitutional guarantee.[4] He would predicate such a grievance on the lack of
personal notification as to the date of trial of the original action as a result of which came the decision which
was the basis of the first writ of execution only partially satisfied. It is not unknown to him that once a party is
represented by counsel, there is no need that he be personally informed of the proceedings in court. It is the
lawyer retained by him, whose appearance is duly noted, to whom such notice is sent. That is equaly
indisputable. The doctrine was first announced in Palad vs. Cui,[5] a 1914 decision, the opinion being penned
by Justice Moreland. So it has been since then.[6]

How did appellant, who had a counsel of record, seek to avoid the conclusive character of such a principle? This
is how his brief would put it: "When the Court of First Instance of Manila allowed plaintiff-appellee to present its
evidence ex-parte despite of having been notified by defendant-appellant's counsel of his withdrawal five days
prior to the hearing, and without acting on such withdrawal, such alowance by the court had indeed deprived
defendant-appellant's right of his day in court which is aviolation of his fundamental right."[7] Plaintiff-appellee
in turn, in its well-researched brief submitted by its counsel, Bengzon, Villegas and Zarraga, did show how
unpersuasive is such a contention. Thus: "[ Appellant] has erroneously assumed that Atty. Baclig's withdrawal as
counsel of record for the defendant-appellant became immediately effective when the Court of First Instance of
Manila received the latter's undated letter of withdrawa on January 25, 1968. Rule 127, Section 24 of the Old
Rules of Court (now Rule 138, Section 26 of the New Rules) lays down the manner by which a lawyer can
withdraw his appearance from any action: 'Change of attorneys. — An attorney may retire at any time from any
action or special proceeding, by the written consent of his client filed in court. He may also retire at any time from
an action or specia proceeding, without the consent of his client, should the court, on notice to the client and
attorney, and on hearing, determine that he ought to be alowed to retire. In case of substitution, the name of the
attorney newly employed shall be entered on the docket of the court in place of the former one, and written notice
of the change shall be given to the adverse party.' [Italics supplied]"[8] After setting forth that there may be
instances where a withdrawal could be in accordance with law, appellee's brief continuesin thiswise: "In the case
at bar, however, the withdrawal of defendant-appellant's counsel of record in Civil Case No. 32783 of the Court of
First Instance of Manila was defective as well as ineffective. Atty. Baclig smply backed out without getting
defendant-appellant's written consent or express leave from the court. The letter sent by Atty. Baclig addressed to
the Clerk of Court of the Court of First Instance of Manila does not contain the written consent of
defendant-appellant. There was no court order alowing Atty. Baclig to withdraw his appearance. Thus, when the
trial of Civil Case No. 32783 was called on January 30, 1958 as previously scheduled, Atty. Baclig was still the
attorney of record of defendant-appellant. His request for withdrawal had not yet been acted upon favorably or
unfavorably, as even defendant-appellant admitsin his brief * * *. And Atty. Baclig could not — rather, should not
— have presumed that the Court of First Instance of Manilawould grant his request to withdraw. Hence, it was his
duty to attend the hearing on January 30, 1958 as counsel of record for defendant Fernando Januto. His failure to
do so constitutes inexcusable negligence, ultimately imputable to defendant-appellant, his client."[9] In support of
such a view, Guanzon vs. Aragon[10] was cited by appellee. As was there stated in the opinion of the Court
penned by Justice Bautista Angelo: "Indeed, the claim of appellant's counsel that he failed to notify his client of
the hearing because when appellant took from him the papers of the case to institute the mandamus case in the

© 2026 batas.org - Philippine Bar Review & Law-School Companion Page 2 of 5
Bar review courses, mock exams and a study planner that keeps you on pace - batas.org



BATAS.org - Philippine Law Library G.R. No. L-27958. March 31, 1973

Court of First Instance of Rizal he got the impression that appellant has already terminated their relation as
attorney and client is untenable, for it runs counter to the mode prescribed in Section 24 of Rule 127 which
provides that an attorney may only retire from a case either by the written consent of his client or by permission of
the court, after due notice and hearing, in which event the attorney should see to it that the name of the new
attorney be recorded in the case. Verily, failure to observe such procedure cannot be considered as excusable
negligence on the part of counsel, much less a basis for relief within the meaning of Rule 38."[11] Such a view
still prevails[12]

It would thus clearly appear that the lone assignment of error imputed to the lower court in upholding appellee's
suit and thus sustaining the validity and finality of the original judgment of the Court of First Instance of Manila,
as aresult of which the writ of execution had previously been issued, is clearly devoid of merit.

- There is, moreover, an additional support for the decision of Judge de Borja. The judgment which appellant
would now assail as having been rendered without his being given his day in court was promulgated on
January 30, 1958 by the Court of First Instance of Manila.[13] As noted in the appealed decision, there was no
effort on his part to raise this particular question even after a writ of execution has been issued, with his
personal property thereafter levied upon and sold at public auction.[14] It was much too late, then, as held by
Judge de Borja, to search for possible defects in the previous judgment thus rendered in the case tried in his
sala. That was a matter that should have been earlier ventilated so that it could have been passed upon. This,
appellant, for reasons known only to himself, failed to do. He was not without remedy, but he neglected to
resort to it. For the prejudice to which he is now subjected — even on the assumption that there was some basis
for the defense raised, which, as clearly demonstrated above, is far from being the case —is purely the result of
his own inattention. If he were not even minded to take care of his own interest when the law gave him the
opportunity to do so, he ought not to labor under a sense of grievance if it is now too late to raise such an issue.
This is another manifestation of that well-known maxim in equity, vigilantibus non dormientibus equitas
subvenit.[15]

- There is this further insuperable obstacle to the success of this appeal. The best that appellant could do is to
file a six-page brief with, as above noted, a single assignment of error. The argument covering that portion
supporting such aleged error covers only two and a half pages. An excerpt from a recent decision where the
due process question was likewise raised, Florendo vs. Florendo,[16] appears to be relevant. Thus: "One more
thing. Defendants-appellants submitted an eight-page brief. There was nothing in what they referred to as the
exposition of the case and brief statement of facts that would in any wise show any right on their part to the
land in controversy. When it came to their lone assignment of error, they merely contented themselves with the
allegation that they did file a petition for relief within the reglementary period sufficient alegedly in form and
substance under the governing procedural rules. Less than two pages of their far-from-extensive brief were
devoted to such an assignment of error. It is noteworthy that their sole reliance was on the alleged failure of the
lower court to abide by what they considered, abeit erroneously, to be the controlling procedural doctrine.
Parenthetically, it may be observed that not one decision from this Court was cited in support of such an
untenable plea."[17] The next paragraph of the opinion in Florendo likewise has pertinence. There it was noted
that even assuming that a hearing could be granted appellants, they did not in any way intimate how they could
justify their stand. As a result, it could be plausibly stated in such opinion: "It would be, therefore, both
time-consuming as well as futile and would undoubtedly result in a denial of justice, if the lower court did
indulge them by assenting to their unwarranted petition for relief. Fortunately, such was not the case. What the
lower court did finds support no less in the controlling legal principles than in the interest of what is fair and
what is just."[18] What was said then can, with equal reason, be said now. There is no legal justification for
reversing Judge de Borja's decision.

WHEREFORE, the decision of the lower court of January 24, 1967 is affirmed. With costs against appellant.

Concepcion, CJ., Makalintal, Zaldivar, Ruiz Castro, Barredo, Makasiar, Antonio, and Esguerra, JJ., concur.
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Teehankee, J., took no part.
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