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CRUZ, R.A. J.:

THE CASE

This is a Petition for Certiorari of the Rules of Court which seeks to reverse and set aside the (i) Decision dated
March 31, 2011[1] of the National Labor Relations Commission (NLRC) in NLRC NCR 00-09-13580-09 (LAC
No. 11-002912-10) and the (ii) subsequent Resolution dated June 21, 2011,[2] which denied petitioner’s motion
for reconsideration. The dispositive portion of the Decision dated March 31, 2011, reads:

" xxx xxx xx

WHEREFORE, premises considered, the appeal is DENIED. The decision of Labor Arbiter Arthur L.
Amansec dated August 12, 2010 is hereby AFFIRMED.

SO ORDERED.

xxx xxx xxx "

THE ANTECEDENTS

On March 31, 1997, Right Eight Security Agency, Inc. (Right Eight) hired Aniceto E. Mangaser as a security
guard.

On September 23, 2009, Aniceto E. Mangaser, as complainant, filed a complaint for contructive dismissal,
underpayment of salary, 13[th] month pay, night shift differential, and non-payment of holiday pay, holiday
premium, service incentive leave pay, and separation pay against Right Eight and Roxanne Singson, as
respondents, before the Labor Arbiter. This was docketed as NLRC RAB Case No. NCR-09-13580-09.[3]

In his position paper,[4] complainant alleged the following:

“ xxx xxx xxx

- xxx he had an altercation with his assistant commander Arthur Layson xxx. When reprimanded on the air or
over the radio, he requested his superior Arthur Layson to just talk to him personally and not over the radio since
everyone would be able to hear him being scolded. Arthur Layson took this request personally against
Complainant and thus, on February 10, 2009, a memorandum notice of preventive suspension was effected from
said date to March 1 or a period of 19 days;
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- xxx in violation of his right to due process, after serving the preventive suspension for a concocted offense, he
was again issued a memo notice of suspension for the Conduct unbecoming and his suspension was extended for
another 15 days (exclusive of Holidays and Sundays) from March 2 to March 18, 2009;

- Thus, from February 10 to March 18 was a period of 36 days of penalty of suspension for an offense for which
he was found guilty without due process and hearing;

xxx xxx xxx

- Thereafter, he was no longer given a post until one day in April 2009, he was surprised to be called for work for
a detail to a post at Eight Arms Agency, Inc. (Eight Arms for brevity), a sister company of Respondent Right
Eight Security Agency, Inc. (Right Eight for brevity) as reliever/augmentation force at Queensland Catering at
Las Piñas, Rizal;

- His stint as reliever or augmentation force with Eight Arms was very short since after that he was no longer
given a post with Eight Arms nor with his main employer Right Eight, but rather placed on a floating status with
no means to support his family;

- His last day of service with Right Eight was February 9, 2009;

- For so many times he went back to office to seek an assignment but to no avail since the usual reply was that
there was no post available at the moment; but to him that was unbelievable because he saw that new guards were
being assignments and he was given least priority;

- On September 23, 2009, he filed this case;

- xxx xxx, he received a letter dated October 20, 2009 from Eight Arms Agency, Inc. the said sister company of
his employer Respondent Right Eight Security Agency, Inc. advising him that he has been on continued Absence
Without Official Leave (AWOL) since April 25, 2009, to report to central office within 48 hours, etc.;

- Complainant did not report and obey the instructions contained in said letter since Eight Arms was not his
employer but Right Eight;

xxx xxx xxx “

For their part, respondents countered that complainant was not illegally dismissed. They alleged that, complainant
went AWOL; several notices[5] were sent to complainant via registered mail directing him to report to the Central
Office and to explain his side but he failed to appear; despite being on AWOL, they did not impose any penalty or
sent any notice of termination or dismissal to complainant; and, they still consider complainant their employee.[6]

On August 12, 2010, the labor arbiter render a Decision[7] dismissing the complaint. It found that re-assignment
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of complainant through the auspices of Eight Arms, a sister company valid, thus, there was no constructive
dismissal. The dispositive portion of the decision reads:

“ xxx xxx xxx

WHEREFORE, the Complaint is DISMISSED for lack of merit but the respondent company is ordered to pay
complainant P25,000.00 as financial assistance.

xxx xxx xxx “

Complainant interposed an appeal to the National Labor Relations Commission (NLRC).[8] On March 31, 2011,
the NLRC rendered a Decision[9] affirming the labor arbiter's decision. It ruled that transferring an employee
from one place to another is not by itself unlawful. It is within the inherent right of an employer to transfer or
assign an employee in the pursuit of its legitimate business interest. Also, there is no constructive dismissal
because the attendance of complainant with Eight Arms effectively interrupted the six-month period.

Thus, the NLRC decreed:

" xxx xxx xx

WHEREFORE, premises considered, the appeal is DENIED. The decision of Labor Arbiter Arthur L.
Amansec dated August 12, 2010 is hereby AFFIRMED.

SO ORDERED.

xxx xxx xxx "

Aggrieved, complainant filed a motion for reconsideration[10] which was denied in the Resolution dated June 21,
2011.[11]

Hence, this petition.

THE ISSUES BEFORE US

Complainant as petitioner before Us advances the following posers for Our resolution, that:

I. THE NLRC GRAVELY ABUSED ITS DISCRETION AMOUNTING TO LACK OR EXCESS OF
JURISDICTION IN CONCLUDING THAT PETITIONER WENT ON AWOL;

II. THE NLRC GRAVELY ABUSED ITS DISCRETION AMOUNTING TO LACK OR EXCESS OF
JURISDICTION IN RULING THAT RIGHT EIGHT AND EIGHT ARMS ARE JUST ONE JURIDICAL
ENTITY AND CONCLUDING THAT THERE WAS NO CONSTRUCTIVE DISMISSAL FOR THE
REASON THAT THE PERIOD OF SIX MONTHS HAD STILL NOT LAPSED AND ATTENDANCE TO
THE FORMER IS ATTENDANCE TO THE LATTER;

III. THE NLRC GRAVELY ABUSED ITS DISCRETION AMOUNTING TO LACK OR EXCESS OF
JURISDICTION IN UPHOLDING THE LABOR ARBITER'S FINDINGS THAT PETITIONER'S MONEY
CLAIM PRESCRIBE IN THREE YEARS AND THAT THERE WAS NO UNDERPAYMENT SINCE THE
MINIMUM WAGE RATE USED BY PETITIONER IS ERRONEOUS;

IV. THE NLRC GRAVELY ABUSED ITS DISCRETION AMOUNTING TO LACK OR EXCESS OF
JURISDICTION IN FAILING TO APPRECIATE THE EVIDENCE OF PETITIONER.

Petitioner argues that while it may be true that he was assigned to work with Eight Arms, Private Respondent
Right Eight's sister company, it was for a very short term and a temporary detail. Moreover, if a security guard is
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not given a post for more than six (6) months, this is tantamount to constructive dismissal. In this case, he was put
on floating status for more than six (6) months and respondents also failed to offer him a job during the
proceedings before the labor arbiter and the NLRC, clearly, he was constructively dismissed.

He adds that it was erroneous for the labor arbiter and the NLRC to find that he went AWOL. He could not have
abandoned his work or went AWOL because he had a family to feed. Furthermore, the filing of complaint for
illegal dismissal is inconsistent with abandonment.

Private respondents, on the other hand, maintained that the the ruling of the NLRC was in accordance with the
law and jurisprudence. A security guard placed on floating status is lawful as long as it does not exceed the six
month period. Petitioner's assignment to work with Eight Arms was made in good faith and effectively interrupted
the six-month period, therefore, there is no constructive dismissal to speak of.

Moreover, the dismissal of his money claims are proper because there is no evidence to support his allegations.
Each party must prove his affirmative allegation.

OUR RULING

In a Special Civil Action for Certiorari, the query is limited to the determination of whether or not the NLRC
acted without or in excess of jurisdiction or with grave abuse of discretion amounting to lack or excess of
jurisdiction in rendering its decision. "By grave abuse of discretion is meant capricious and whimsical exercise of
judgment as is equivalent to lack of jurisdiction. Mere abuse of discretion is not enough. There is grave abuse of
discretion when the power is exercised in an arbitrary or despotic manner by reason of passion or personal
hostility, and must be so patent and so gross as to amount to an evasion of a positive duty or to a virtual refusal to
perform the duty enjoined or to act at all in contemplation of law."[12]

However, as an exception, We may examine the factual findings and sift the factual findings of the NLRC if the
same are not supported by substantial evidence.[13] In petitions for certiorari We are clothed with ample authority
to review the factual findings and conclusion of the NLRC. And when the NLRC gravely abused its discretion in
overlooking or disregarding evidence material to the controversy, We have to look at the evidence and make Our
own factual determination.[14] With this standard in mind, We scoured the records and find that,

Petitioner was
constructively
dismissed

Petitioner points out that the NLRC gravely abused its discretion amounting to lack or excess of jurisdiction in
affirming the labor arbiter and ruling that his detail or attendance to Eight Arms, a sister company of Right Eight,
is a valid transfer and effectively interrupted the floating status or the six-month period. He argues that while it
may be true that he was assigned to work with Eight Arms, it was for a very short term and a temporary detail.
Moreover, he was put on floating status for more than six (6) months and private respondents also failed to offer
him a job during the proceedings before the labor arbiter and the NLRC, clearly, he was constructively dismissed.

We are well aware that a security agency could lawfully place security guards on floating status. In security
agency parlance, floating status means waiting to be posted.[15] The floating status however must not exceed six
(6) months, otherwise, the security agency could be held liable for constructive dismissal.[16] Constructive
dismissal is quitting because continued employment is rendered impossible, unreasonable or unlikely, or because
of a demotion in rank or a diminution of pay. It also exists when there is a clear act of discrimination, insensibility
or disdain by an employer which becomes unbearable for the employee to continue his employment.[17]
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In this case, the NLRC affirmed the ruling of the labor arbiter. The labor arbiter, in finding that that there was no
constructive dismissal, reasoned that:

“ xxx xxx xxx

On the issue of illegal dismissal, we find and hold that complainant was not constructively dismissed from
employment.

After he was relieved from his last post on February 10, 2010,a t the same time undergiong suspension of 36
days, he was provided a re-assignment through the auspices of Eight Arms, a sister company.

Absent any evidence of bad faith on the part of the respondent company in its decision to seek the help of a
sister company in reporting cmoplainant, we should view the decision as a good faith compliance with its
obligation to provide complainant a re-assignment within six (6) months from his last relief.

xxx xxx xxx “

We find that the foregoing pronouncement bereft of factual basis. A transfer means a movement from one position
to another of equivalent rank, level or salary, without a break in the service.[18] Here, there is nothing on record
showing that petitioner was informed that he was being transferred and/or placed on floating status. It appears that
after his preventive suspension,[19] petitioner was transferred by Right Eight to Eight Arms on April 2009 where
he was assigned to work merely as a reliever and thereafter was not given any future assignments. While the
transfer of an employee ordinarily lies within the ambit of management prerogatives. However, a transfer amounts
to constructive dismissal when the transfer is unreasonable, inconvenient, or prejudicial to the employee, and it
involves a demotion in rank or diminution of salaries, benefits and other privileges.[20]

It must also be stressed that the onus of proving that there is no post available to which the security guard can be
assigned rests on the employer.[21] There is paucity of evidence establishing that there was a lack of available
post. As it is, Private Respondent Right Eight simply stopped giving petitioner new assignments after petitioner's
preventive suspension. With the absence of any proof of dire exigency justifying their failure to give petitioner
further assignment, the only logical conclusion is that he was constructively dismissed.

Even assuming that Private respondent Right Eight was justified in not immediately giving petitioner future
assignments, the length of time that the latter was put on floating status made the former's act tantamount to
constructive dismissal. Here, Private Respondent Right Eight relieved petitioner on February 9, 2009[22] and the
complaint for constructive dismissal was filed on September 23, 2009.[23] The records also bear out that private
respondent did not offer a new assignment to petitioner even during the proceedings before the labor arbiter. By
then, more than six (6) months had elapsed. It appears that the supposed floating status was meant to be a
permanent one.

The case of Megaforce Security and Allied Services, Inc. vs. Lactao[24] is apt. There is was held that the
continued failure of the employer to offer an employee a new assignment during the proceedings of the case
before the labor arbiter and beyond the six month period makes the former liable for constructive dismissal, thus:

“ xxx xxx xxx

xxx xxx xxx. Indeed, the Court has repeatedly recognized that "off-detailing" is not equivalent to dismissal, so
long as such status does not continue beyond a reasonable time; when such a "floating status" lasts for more
than six months, the employee may be considered to have been constructively dismissed.

However, in the present case, while the charge of illegal dismissal may have been premature because Lactao
has not been given a new assignment or temporary "off-detail" for a period of seven days only when he
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amended his complaint, the continued failure of Megaforce to offer him a new assignment during the
proceedings of the case before the LA and beyond the reasonable six-month period makes it liable for
constructive dismissal.

There is constructive dismissal if an act of clear discrimination, insensibility, or disdain by an employer
becomes so unbearable on the part of the employee that it would foreclose any choice by him except to forego
his continued employment. It exists where there is cessation of work because continued employment is
rendered impossible, unreasonable or unlikely, as an offer involving a demotion in rank and a diminution in
pay. (Underscoring ours).

xxx xxx xxx “

Also, private respondents, in their position paper,[25] alleged that there was no constructive dismissal rather
petitioner went on absent without leave (AWOL) or abandoned his job. They have sent series of letters directing
the latter to report for work and explain his side, but petitioner refused to report for work. They adduced in
evidence the Letters dated May 4, 2009,[26] labeled as 1st Notice, and June 5, 2009,[27] labeled as 2[nd] Notice,
allegedly sent via registered mail to petitioner, which commonly state and read:

“ xxx xxx xxx

DEAR MR. MANGASER,

We wish to advise you that per our records, you have been on continued ABSENT WITHOUT OFFICIAL
LEAVE (AWOL) since 25 April 2009 up to this date.

Please report to Central Office together with this letter within 48 hours upon receipt of this notice to straighten
out your personal records and contract status. We would like you to advise us in writing regarding your reasons
for going on AWOL and why we should not drop you from the Security Guard Roster.

Failure to respondent to this letter will mean that you are no longer interested to be part of the Agency.

For your guidance and information.

xxx xxx xxx “

Abandonment is a form of neglect of duty, one of the just causes for an employer to terminate an employee.[28] It
is a matter of intention and cannot lightly be presumed from certain equivocal acts. To constitute abandonment of
work, two elements must concur: (1) the employee must have failed to report for work or must have been absent
without valid or justifiable reason; and (2) there must have been a clear intention on the part of the employee to
sever the employer-employee relationship manifested by some overt act.[29] Clearly, the operative act is the
employee’s ultimate act of putting an end to his employment.[30] And the burden of proof to show that there was
unjustified refusal to go back to work rests on the employer.[31]

Private respondents failed to discharge this burden. Apart from the Letters dated May 4, 2009 and June 5, 2009,
there is nothing in the records to show that petitioner deliberately and unjustifiably abandoned his job.

Even assuming that petitioner abandoned his job, private respondents should have served him with a valid written
notice of termination on the ground of abandonment. Here, We find the letters suspect and bereft of evidentiary
value. First, We are at a loss why the said letters were sent by Eight Arms when the petitioner's employer is
Private Respondent Right Eight. Second, the similarity in the substance of both letters indicate that they were
merely pro-forma intended to make it appear that there was no dismissal. Finally, there is no registry return card,
hence, there is no proof that the said letters were actually sent to and received by petitioner. A notice of
termination is the best evidence of dismissal. Clearly, the absence thereof taints petitioner’s dismissal with
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illegality.

Moreover, private respondents' theory that petitioner intended to forsake his job is belied by the fact that a
complaint for constructive dismissal was filed. An employee who takes steps to protest his dismissal, as by filing
a labor case, cannot logically be said to have abandoned his employment.[32] Simply put, private respondents'
charge of abandonment, lacking evidentiary support, is bare and self-serving.

Given the factual circumstances of this case, We are constrained to reverse the ruling of the NLRC. The factual
findings of the NLRC is made in utter disregard of the evidence on record, hence, it may be corrected by a writ of
certiorari.

Petitioner is entitled to
the benefits of an illegally
dismissed employee,
i.e. separation pay and
payment of backwages

It is settled that an illegally dismissed employee is entitled to two reliefs: (1) either reinstatement, if viable, or
separation pay if reinstatement is no longer viable; and (2) backwages. These two reliefs are separate and distinct
from each other and are awarded conjunctively.[33]

A perusal of the petitioner's position paper[34]and complaint[35] shows that he prayed for separation pay in lieu
of reinstatement. Case law[36] teaches that if the employee opts not to be reinstated, the employer shall pay him
separation pay in lieu of reinstatement. In awarding separation pay, in lieu of reinstatement, to an illegally
dismissed employee, the amount to be awarded shall be equivalent to one month salary for every year of service
reckoned from the first day of employment until the finality of the decision. Payment of separation pay is in
addition to payment of backwages.[37] Backwages shall be computed from the time of dismissal until the finality
of the decision.[38] Having determined that petitioner was constructively dismissed, he is entitled to separation
pay, in lieu of reinstatement, and backwages.

However, the NLRC did
not err in dismissing
petitioner's money claims

It is petitioner's position that the computation of underpayment of money claims, such as wages, overtime pay,
13[th] month pay, night shift differential, holiday and service incentive leave pay, presented in his position paper
and reiterated in his appeal were not refuted by private respondents, thus, the NLRC grossly erred in dismissing
his money claims.

The rule is one who pleads payment has the burden of proving it and even where the employee must allege
non-payment, the general rule is that the burden rests on the employer to prove payment, rather than on the
employee to prove non-payment.[39] The reason for the rule is that the pertinent personnel files, payrolls, records,
remittances and other similar documents which will show that overtime, differentials, service incentive leave, and
other claims of employees have been paid are not in the possession of the employee but in the custody and
absolute control of the employer.[40]

Here, Private respondents' assertion that they paid the right amount of wages, overtime pay, holiday pay, 13[th]
month pay and service incentive leave pay were substantiated. They presented copies of the Payroll Register[41],
Daily Time Record (DTR);[42] Letter Debit Advices to China Bank Corporation and/or Bank Advice Slips,[43]
hence, the dismissal of petitioner's money claims is proper.
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WHEREFORE, premises considered, the petition is GRANTED. The assailed (i) Decision dated March 31, 2011
of the National Labor Relations Commission (NLRC) in NLRC NCR 00-09-13580-09 (LAC No. 11-002912-10)
affirming the labor arbiter's Decision dated August 12, 2010 and the (ii) subsequent Resolution dated June 21,
2011, except the dismissal of petitioner's money claims, are hereby REVERSED and SET ASIDE.

Petitioner Aniceto Mangaser is constructively dismissed and Private Respondent Right Eight Security Agency,
Inc. is ordered to pay petitioner's separation pay equivalent to one (1) month salary for every year of service
reckoned from the first day of employment until the finality of the decision and backwages, inclusive of
allowances and other benefits due to petitioner computed from the time of dismissal until the finality of the
decision.

SO ORDERED.

CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution, it is hereby certified that the conclusions in the above
decision were reached in consultation before the case was assigned to the writer of the opinion of the Court.

Abdulwahid, H.S., Chairperson and Barza, R. F., JJ., concur.
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