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PATAJO, J.:

This is an appeal from an order of the Court of First Instance of Cavite dismissing the petition filed by
petitioner-appellant Erlinda Reynoso Reyes to have her husband Roberto L. Reyes declared an absentee.

In a petition filed on October 25, 1969 Erlinda Reynoso prayed for the declaration of the absence of her husband
Roberto L. Reyes alleging that her husband had been absent from their conjugal dwelling since April 1962 and
since then had not been heard from and his whereabouts unknown. The petition further alleged that her husband
left no will nor any property in his name nor any debts.

The evidence presented by petitioner in support of her petition established that she and Roberto L. Reyes were
married on March 20, 1960; that sometime in April 1962 her husband left the conjugal home due to some
misunderstanding over personal matters; that since then petitioner has not received any news about the
whereabouts of her husband; that they have not acquired any properties during their marriage and that they have
no outstanding obligation in favor of anyone; that her only purpose in filing the petition is to establish the absence
of her husband, invoking the provisions of Rule 107 of the New Rules of Court and Article 384 of the Civil Code.

After hearing the Court a quo dismissed the peti­tion on the ground that since Roberto L. Reyes left no properties
there was no necessity to declare him judicially an absentee. It said:

"A perusal of Rule 107 of the Rules of Court on absentees reveals that it is based on the provisions of Title
XIV of the New Civil Code on absence. And the reason and purpose of the provisions of the New Civil Code
on absence (Arts. 381 to 396) are: (1) The interest of the person himself who has disappeared; (2) The rights of
third parties against the absentee, especially those who have rights which would depend upon the death of the
absentee; and (3) The general interest of society which may require that property does not remain abandoned
without someone representing it and without an owner (Civil Code by Francisco, Vol. 2, pp. 930-931, 1953
Ed.).

It will thus be noted that said provisions of the New Civil Code are concerned with absence only with
reference to its effects on property (2 Manresa, 101-102, Civil Code by Francisco, Vol. 2, p. 932, 1953 Ed.).
Article 384, New Civil Code, which is reproduced from Article 184 of the old Code, and relied upon by herein
petitioner, refers to the second period or stage of absence, and specifically indicates the precise moment when
the same may begin. Thus, this article provides that after the lapse of two (2) years without any news about the
absentee or since the receipt of the last news, and five (5) years in case the absentee has left a person in charge
of the administration of his property, his absence may be declared by the Court. The primordial purpose of this
declaration is to provide for an administrator of the property of the absentee. It cannot be said that because of
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the comma (,) between the words 'news' and 'and', the two-year period mentioned in the first part of the law has
no reference to or bearing on the property of the absentee. Manresa states that the only reason for the different
periods is because in one case case (2 years) the absentee has not left a person in charge of the administration
of his property, and in the other case (5 years) the absentee has provided for his absence by appointing an
administrator of his property dispensing in a way the giving of news about himself (2 Manresa, 127-128). It is
worth to note, in this connection, that the first period or stage of absence as covered by Article 381 of the New
Civil Code provides for provisional measures – the appointment by the Court of a person to represent the
absentee 'in all that may be necessary' - when a mere presumption of his absence arises. It should be noted that
the appointment of a 'representative' of the absentee is for the protection of the interest of the latter. This is
clear from the provisions of Article 382 which enjoins the judge to 'take the necessary measures to safeguard
the rights and interests of the absentee x x x.' Moreover, it is not enough that a person is declared an absentee.
The law (see Articles 381, 382 and 383) requires the judge to appoint a representative for the absentee
precisely to safeguard the property or interest of the latter. It is thus imperative that the declaration of absence
be for a specific purpose, and that purpose can be no other than the protection of the interest or property of the
absentee. Castan, in his commentary, emphatically states that there must be an immediate necessity for the
represen­tation of the absentee in some specific urgent matters (Vol. 1, pp. 182-183).

The same observation and commentary can be said of the corresponding complimenting provisions of Rule
107 of the Rules of Court, particularly Sections 6 and 7 thereof which make it mandatory upon the Court to
appoint a representative, trustee or administrator who shall safeguard the rights and interest of the absentee.

Considering that neither the petition alleges, nor the evidence shows, that Roberto L. Reyes has any rights,
interest or property in the Philippines, there is no point in judicially declaring him an absentee."

We affirm the order of the lower Court dismissing the petition. As this Court said in Jones vs. Hortiguela, 64 Phil.
197:

"x x x For the purposes of the civil marriage law, it is not necessary to have the former spouse judicially
declared an absentee. The declaration of absence made in accordance with the provisions of the Civil Code has
for its sole purpose to enable the taking of the necessary precautions for the administration of the estate of the
absentee. For the celebration of civil marriage, however, the law only requires that the former spouse has been
absent for seven consecutive years at the time of the second marriage, that the spouse present does not know
his or her former spouse to be living, that such former spouse is generally reputed to be dead and the spouse
present so believes at the time of the cele­bration of the marriage (section III, paragraph 2, General Orders,
No. 68)." (On page 183).

The need to have a person judicially declared an absentee is when he has properties which have to be taken cared
of or administered by a representative appointed by the Court (Article 384, Civil Code); the spouse of the
absentee is asking for separation of property (Article 191, Civil Code) or his wife is asking the Court that the
administration of all classes of property in the marriage be transferred to her (Article 196, Civil Code). The
petition to declare the husband an absentee and the petition to place the management of the conjugal properties in
the hands of the wife may be combined and adjudicated in the same proceedings, Peyer vs. Martinez, 88 Phil. 72,
80).

IN VIEW OF THE FOREGOING, judgment is hereby rendered AFFIRMING the order of the lower Court
dismissing the petition to declare Roberto L. Reyes an absentee. With costs against petitioner-appellant.

SO ORDERED.

Teehankee, (Chairman), Melencio-Herrera, Plana, Relova, Gutierrez, Jr., and De la Fuente, JJ., concur.

BATAS.org - Philippine Law Library G.R. No. L-32026. January 16, 1986

© 2026 batas.org  ·  Philippine Bar Review & Law-School Companion Page 2 of 3

Bar review courses, mock exams and a study planner that keeps you on pace - batas.org



ABOUT BATAS.ORG

Study smarter at BATAS.org
The Philippine bar review and law-school companion built around how your brain actually remembers.

The complete Philippine law library - free for everyone.
More than 100,000 Supreme Court decisions, Republic Acts, and executive issuances - full-text searchable, browsable
by category and year, and always free. No paywall, no login. This PDF came from it.

Audio case-brief lectures.
Any decision becomes a podcast-style lecture - facts, issues, ruling, and doctrine - with read-along highlighting and a
hands-free presentation mode. Study while commuting, working out, or resting your eyes.

Bar review built on the science of memory.
Complete, sequenced courses for all eight bar subjects, narrated like podcasts and reinforced with retrieval practice and
spaced review - the study techniques with the strongest evidence behind them.

The full law-school curriculum.
One subscription unlocks the entire J.D. curriculum - every subject, every lesson, with your progress tracked down to
the paragraph so you can pick up exactly where you left off, on any device.

Mock exams that tell you where you stand.
Timed multiple-choice exams graded instantly, with per-subject score breakdowns and focus suggestions that point you
at your weakest topics first.

A study planner that keeps you on pace.
Set your schedule and BATAS tells you every day whether you are on track for bar day - and exactly which lesson to
take next.

Start free at https://batas.org
The law library is free forever - and your first lesson is one click away.

The text of this document is an official public record and remains in the public domain. Formatting, presentation, and compilation © 2026
batas.org.

Downloaded free from the batas.org Law Library. Share it freely - the library is free for every law student, bar reviewee, and practitioner.

BATAS.org - Philippine Law Library G.R. No. L-32026. January 16, 1986

© 2026 batas.org  ·  Philippine Bar Review & Law-School Companion Page 3 of 3

Study hands-free: podcast-style lessons with read-along highlighting - batas.org


