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BATO, JR., J.:

This is a petition for certiorari with prayer for temporary restraining order and/or preliminary injunction filed by
petitioner Industrial Security Consultancy and Management Inc. seeking to set aside the Resolution dated
September 3, 2003 of the National Labor Relations Commission (NLRC), modifying the Decision of the Labor
Arbiter dated July 22, 2002, granting the private respondent's appeal and awarding separation pay therein, as well
as the Resolution dated November 14, 2003 denying the motion for reconsideration thereof.

The facts which spawned the filing of the case subject of the present petition are as follows:

Industrial Security Consultancy and Management Inc. (hereinafter referred to as petitioner), represented by its
President Salvador Gumapad, is a domestic corporation engaged in the business of providing security consultancy
services to its client, Citibank. It hired on September 21, 1998, private respondent Reynaldo N. Oria (respondent)
as security consultant for its Branch in Libis, Quezon City.

On November 7, 2001, a complaint[1] for illegal dismissal with money claims was filed by the respondent before
the Labor Arbiter of Quezon City. For failure of the parties to reach an amicable settlement, the Labor Arbiter
required the parties to submit their respective Position Papers.

Before the Labor Arbiter, petitioner company alleged that on October 11, 2001 on or about 8:30 a.m., respondent
went to the office of Mr. Gumapad to submit a letter request for the release of his Certification of Employment
and Compensation in connection with his application for a housing loan with the National Home Mortgage and
Finance Corporation (NHMFC); that Mr. Gumapad advised the respondent to submit documents which would
support his application thereof; that when the respondent asked him to acknowledge the receipt of his letter and he
refused, the respondent allegedly got angry and hurled invectives, “kung di mo ito ririsibin ilalagay ko dito
refused to sign ka at sa labor na lang tayo magkita,”; that the respondent also challenged the petitioner to a
fistfight and said, “Bakla ka, putang ina mo”; that before leaving the office, he furiously shouted, “anong gusto
mo, gago ka” and then slammed the door of petitioner's office.[2]

Respondent Oria, in his Position Paper,[3] denied that he uttered invectives against the president of petitioner
company. He averred that when he submitted his letter-request to Mr. Gumapad, the latter refused to issue the said
certificate without any valid reason; that when he insisted, Mr. Gumapad castigated him, arrogantly telling him
that he should be obeyed as he is the president and if he will insist, he will be charged with insubordination.

After the incident, petitioner company issued a Memorandum[4] dated October 12, 2001 addressed to the
respondent asking the latter to explain in writing why no disciplinary action should be taken against him for
insubordination. On the same day, respondent submitted his explanation[5]. Not satisfied with the same, the
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petitioner company constituted a fact-finding body composed of members of the board of ISCMI to look into the
incident which transpired on October 11, 2001 between Mr. Gumapad and the respondent. After due deliberation,
it recommended the respondent's dismissal from the service based on its findings that the acts of the respondent
towards the president of ISCMI was in gross disrespect to a superior officer of the company and is tantamount to
insubordination and serious misconduct which is a ground for termination. Thus, on October 31, 2001, the
respondent was served a notice of dismissal.[6]

On July 22, 2002, Labor Arbiter Virginia T. Luyas-Azarraga, dismissed the respondent's complaint for lack of
merit. In finding that respondent Oria was dismissed for a just cause, the Labor Arbiter decided as follows:

“Evidence on record likewise reveal that complainant was dismissed from the service for cause. Respondent
Gumapad's (President of the respondent company) action in requiring him proof of his housing loan to support
his request for Certificate of Employment and Compensation neither can be considered abuse of authority nor a
form of harassment or unfair treatment. Indeed, complainant is entitled to such certification but respondents
have likewise every right to know the real purpose of his request. The requirement was not unreasonable and
not impossible to perform. Thus, by challenging the President of the company to bring him before the labor
court if his request cannot be granted is unwarranted and reprehensible. His explanation dated October 12,
2001 (Annex “C” - Complainant's Position Paper) is full of disrespect and personal insults to his superior
which we find just grounds for the termination of the complainant from the service. xxx”[7]

Aggrieved, the respondent appealed to the NLRC. In a Resolution[8] dated September 3, 2003, the NLRC
reversed the Labor Arbiter's decision. In finding that the respondent's dismissal was illegal, the NLRC maintained
that the assailed act of the respondent did not constitute serious misconduct or willful disobedience to warrant his
dismissal from work.

The petitioner moved for the reconsideration[9] of the NLRC Resolution but was denied in a Resolution dated
November 14, 2003. Hence, this petition for certiorari.

The core issue for resolution is whether or not the respondent was terminated from service for a just cause or
whether he was illegally dismissed.

The petitioner claims that the NLRC committed grave abuse of discretion in reversing the decision of the Labor
Arbiter. It maintains that the NLRC disregarded the factual findings of the Labor Arbiter when it held that the act
of the respondent in uttering invectives at his superior does not constitute serious misconduct as it was not
connected with the performance of his duties.

The petition is devoid of merit.

The settled rule is that when supported by substantial evidence, factual findings made by quasi-judicial and
administrative bodies are accorded great respect and even finality by the courts. These findings are not infallible,
though; when there is a showing that they were arrived at arbitrarily or in disregard of the evidence on record,
they may be examined by the courts. Hence, when factual findings of the Labor Arbiter and the NLRC are
contrary to each other, there is a necessity to review the records to determine which conclusions are more
conformable to the evidentiary facts.[10]

Contrary to petitioner's allegations, the public respondent NLRC did not commit grave abuse of discretion in
declaring that the petitioner was guilty of illegal dismissal, as the findings of the NLRC are more in accord with
the applicable law and jurisprudence. In determining whether or not the respondent was guilty of serious
misconduct, the NLRC reviewed the records of the proceedings before the Labor Arbiter. It found that the
evidence did not conclusively show that respondent Oria was guilty of serious misconduct. It ratiocinated in this
wise:
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“Gleaned from the foregoing, it is undisputed that insulting words have been uttered but from their allegation it
cannot be established who actually uttered said words since no evidence has been presented in support of their
respective bare allegations. While the act of complainant-appellant in challenging respondent-appellee
Gumapad to see him before the Labor Court which he admitted to have said when respondent-appellee
Gumapad refused to acknowledge receipt of his letter request and in requiring him to submit proof of his
application for housing loan may be considered disrespect to a superior officer, the same cannot constitute
serious misconduct or willful disobedience to warrant complainant-appellant's dismissal. Moreover, and vital is
the fact that the charges of respondents-appellees do not pertain to the duties which complainant-appellant had
been engaged to discharge.”[11]

From the foregoing observations and assessment of public respondent NLRC, it distinctly appears that the
petitioner failed to adduce clear and convincing evidence to substantiate its accusation of serious misconduct to
warrant the dismissal of respondent Oria. The basic principle is that the employer has the burden of proving that
the dismissal is for just cause, and failure to do so would necessarily mean that the dismissal was unjustified and,
therefore, illegal. It is the employer who must prove its validity, and not the employee who must prove its
invalidity.[12]

A cursory perusal of the records shows that the incident which transpired on October 11, 2001 happened inside
the office of Mr. Gumapad. There were no witnesses who actually saw and heard what happened inside the office
of Mr. Gumapad on that day. Thus, there was nobody who could attest to the fact that indeed, respondent Oria
was grossly disrespectful towards his superior. Also, the petitioner did not adduce any other evidence, aside from
the self-serving allegations of Mr. Gumapad in his Affidavit[13] dated January 28, 2002, to support its
accusations against respondent Oria.

Moreover, petitioner insists that the act of respondent in uttering disrespectful words towards the president of
ISCMI constitutes serious misconduct and is a valid and just cause for dismissal under Art. 282 of the Labor Code
which provides:

“Art. 282. Termination by Employer. - An employer may terminate an employment for any of the following
causes:

(a) Serious Misconduct or willful disobedience by the employee of the lawful orders of his employer or
representative in connection with his work;
(b) xxx xxx;
(c) xxx xxx;
(d) xxx xxx;
(e) xxx xxx;(Italics supplied)

We do not agree. The Supreme Court in a litany of decisions on serious misconduct warranting dismissal of an
employee, has ruled that the misconduct to be serious must be of such grave and aggravated character. Such
misconduct, however serious, must nevertheless be in connection with the employee's work to constitute just
cause for his separation. Thus, for misconduct or improper behavior to be a just cause for dismissal, it envisages
the concurrence of at least three requisites: (1) it must be serious; (2) must relate to the performance of the
employee's duties; and (3) must show that the employee has become unfit to continue working for the
employer.[14]

In the instant case, the act of respondent Oria in hurling invectives at his superior, although serious, is not in any
way related to the performance of his duties as security consultant. The incident between Mr. Gumapad and
respondent Oria arose when the former denied the latter's request for a certification of employment in connection
with respondent's application for a housing loan. Naturally irked by Mr. Gumapad’s refusal to issue the
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certification, considering that the respondent had earlier communicated thru telephone his request for the said
certification (per letter-request[15] dated October 11, 2001), much less acknowledge receipt of his letter-request,
respondent Oria may have lost his temper, got angry and hurled invectives at his superior. Such outburst of
emotions, directed against his superior, was not, in any way, connected with respondent Oria’s job as security
consultant. Petitioners failed to prove that respondent Oria's disrespectful behavior towards his superior present a
threat to the safety or peace of mind of his co-workers or that of petitioner company which would render him unfit
to continue working for his employer.

However, assuming arguendo, that the act of respondent in hurling invectives at his superior, constitutes serious
misconduct, the same does not warrant the ultimate penalty of dismissal. While an employer has the inherent right
to discipline its employees, this right must always be exercised humanely, and the penalty it must impose should
be commensurate to the offense involved and to the degree of its infraction.[16] There must be reasonable
proportionality between, on the one hand, the willful disobedience by the employee, and, on the other hand, the
penalty imposed therefore.[17] Thus, in Almira vs. B.F. Goodrich Phils., Inc.,[18] the Supreme Court
categorically declared the discharge of an employee who uttered infelicitous remarks against his supervisors for
strictly enforcing company rules against union member, but also thereafter apologized, is too harsh. It is cruel and
unjust to mete out the drastic penalty of dismissal if it is not proximate to the gravity of the misdeed. The reason is
that it is not only because of the law’s concern for the workingman. There is, in addition, his family to consider.
Unemployment brings untold hardships and sorrows on those dependent on the wage earner.

Finally, although it is the prerogative of management to employ the services of a person and likewise to discharge
him, such is not without limitations and restrictions. The dismissal of an employee must be done with just cause
and without abuse of discretion. It must not be done in an arbitrary and despotic manner. To hold otherwise would
render nugatory the security of tenure clause enshrined in the Constitution[19].

WHEREFORE, the instant petition for certiorari is hereby DISMISSED for lack of merit.

SO ORDERED.

Tijam, and Maambong, JJ., concur.

[*]Acting Chairman vice J. Sabio, Jr. per Office Order No. 238-06-RTR dated September 18, 2006.

[**]Acting Senior Member vice J. Asuncion-Vicente per Office Order No. 232-06-RTR dated September 14,
2006.
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