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BARRIOS, M. M., J.:

This is a Petition for Certiorari assailing the Order dated 28 October 2011 of the Regional Trial Court (RTC),
Branch 170, Malabon City in Civil Case No. CV-398-MN that allowed respondent company to present its
evidence ex- parte.

Also assailed is the Order dated 12 July 2012 that was later rendered by the Regional Trial Court, Branch 74,
Malabon City denying petitioners' motion for reconsideration.

THE FACTS

In July 2011, a complaint for collection of sum of money with damages was filed by private respondent NDC
Terminal, Inc. against petitioners Hanjin Shipping Co. Ltd. (Hanjin) and its Philippine agent, MOF Company, Inc.
(MOF) as well as its other agent Eagle Express Lines, Inc. (Eagle Express) seeking to recover the amount of
Php1,276,747.97 plus interest as compensation for various services rendered for petitioner Hanjin for the years
2003 up to 2010. The case was initially raffled to RTC, Branch 170, Malabon City presided by respondent Judge
Zaldy B. Docena.

After petitioners (Hanjin and MOF) and Eagle Express filed their respective Answers, RTC-Branch 170 set[1] the
case for Pre-Trial Conference on 28 October 2011 at 8:30 A.M. Accordingly, notices of Pre-Trial Conference
were served on the parties. Meanwhile, three (3) days before the pre-trial or on 25 October 2011, Eagle Express
filed a Motion to Reset the Pre-Trial Conference[2] “to 11 November 2011 or to any other dates convenient to the
court” due to the unavailability of its counsel on the date set. Also, on same date, petitioners filed their Pre-Trial
Brief through registered mail.[3]

On 28 October 2011, only the counsel for private respondent appeared. The representatives of petitioners and
Eagle Express as well as their respective counsels were absent. Incidentally, a certain Omar Mata appeared in
court supposedly to represent petitioners, but he was not recognized by the court because he was not armed with a
valid documentary authority. As a consequence of their absence, therefore, private respondent moved that it be
allowed to present ex-parte evidence in support of its complaint. Thus, in the assailed Order[4] dated 28 October
2011, respondent Judge Docena of RTC-Branch 170 granted private respondent's motion, and private respondent
NDC was allowed to adduce its evidence on 04 and 11 November 2011.

Petitioners and Eagle Express, respectively, moved to reconsider the Order. Petitioners asserted that the
non-appearance of their authorized representative and counsel at the pre-trial/hearing held on 28 October 2011
was justified and was not meant to delay the disposition of the case nor to disobey the court since they honestly
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assumed that the Pre-Trial Conference would be canceled and rescheduled to a later date following the Motion to
Reset Pre-Trial filed earlier by co-defendant Eagle Express. They ask for a liberal application of the Rules on
Pre-Trial to enable them to adduce evidence in their behalf and be given full opportunity to be heard on their
defenses. They also averred that they have filed a Pre-Trial Brief by mail and sent a representative to attend the
hearing. On the part of Eagle Express, it contended that their counsel had a previously set engagement that day,
which fact was duly communicated to the trial court beforehand.

In its opposition, private respondent asserted that the trial court was correct in allowing it to present evidence
ex-parte in view of the absence of defendants' authorized representative or counsels during the pre-trial, and by
failing to file their Pre-Trial Briefs at least three (3) days before the pre-trial. Moreover, the parties should not
cursorily assume that their motion to postpone will always be granted, especially since personal appearance at
pre-trial as well as the filing of Pre-Trial Brief are mandatory.

In the meantime, sensing bias and partiality on the part of respondent Judge Docena for not ruling on their Motion
for Reconsideration for more than three (3) months from its filing, and for permitting the continuous ex-parte
presentation of private respondent's evidence despite the pendency of the motion, on 20 March 2012, petitioners
moved[5] to inhibit said judge. In an Order[6] dated 15 June 2012, respondent Judge Docena voluntarily inhibited
from hearing the case, and the same was re-raffled to respondent Judge Celso Magsino, Jr. of the RTC- Branch
74.

On 12 July 2012, respondent Judge Magsino issued the other assailed Order denying the motions for
reconsideration, and ruling that private respondent's presentation of evidence ex-parte was in order in view of the
admitted failure of Eagle Express and petitioners, along with their respective counsels, to attend pre-trial and to
file their respective Pre-Trial Briefs.

From these rulings, only petitioners Hanjin and MOF filed the instant Petition for Certiorari before this Court,
raising the following argument:

I.

THE HONORABLE PUBLIC RESPONDENTS COMMITTED GRAVE ABUSE OF DISCRETION
AMOUNTING TO LACK OR IN EXCESS OF JURISDICTION (1) IN GRANTING PRIVATE
RESPONDENT'S MOTION TO PRESENT ITS EVIDENCE EX-PARTE, (2) IN ACTUALLY ALLOWING
THE PRIVATE RESPONDENT TO PRESENT ITS EVIDENCE EX-PARTE DESPITE THE PENDENCY
OF THE MOTIONS FOR RECONSIDERATION THAT WERE FILED BY THE PETITIONERS AND
CO-DEFENDANT EAGLE EXPRESS, AND (3) IN DENYING THE SAID MOTIONS FOR
RECONSIDERATION.

OUR RULING

It has been held time and again that to grant a Petition for Certiorari under Rule 65 of the Rules of Court, there
must be a clear showing of grave abuse of discretion amounting to lack or excess of jurisdiction on the part of
respondent court or tribunal.[7] There is grave abuse of discretion where there is a capricious or whimsical
exercise of judgment that is so patent and gross as to amount to an evasion of positive duty or a virtual refusal to
perform a duty enjoined by law, or to act at all in contemplation of law, as where the power is exercised in an
arbitrary and despotic manner by reason of passion or hostility.[8]

In this case, the issue that presents before Us is whether public respondents gravely abused their discretion in
allowing the plaintiff to present evidence ex-parte when the defendants failed to appear during the pre-trial
hearing.
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In the instant case, it is the admitted fact that neither the authorized representative of the herein petitioners nor
their counsel were present during the scheduled Pre-Trial Conference held on 28 October 2011, of which they
were duly notified. Pursuant to the Rules, both the parties and their attorneys are obliged to appear at the pre-trial
so as to facilitate the attainment of the objectives of pre-trial as provided in Section 2 of Rule 18. Their
appearance is mandatory. Indeed, the application of procedural rules may be relaxed only upon a showing of a
plausible reason or just cause for their non-compliance, and a compelling reason to convince the court that
outright dismissal of the petition would seriously impair the orderly administration of justice.[9] Stated
differently, only strong considerations of equity would lead to allow non-compliance with the procedural rules in
the interest of substantial justice.[10]

Here, it is the argument of petitioners that counsel for a co-defendant Eagle Express had filed a Motion for
Postponement and had requested its resetting to another day; hence, they did not go to court anymore.

This posture is untenable. Note that Section 4 makes it the duty of the party and counsel to appear at the pre-trial;
and their presence may be excused only if there is a valid cause. In this instance, however, the excuse given is that
counsel for a co-defendant (Eagle Express) had filed a motion for postponement due to another engagement. This
is not the valid cause referred to in the Rules. A party should not assume that a motion for postponement will be
granted by the trial court. As persistently held by the Supreme Court,[11] a motion for postponement is a privilege
and not a right. A movant for postponement should not assume beforehand that his motion will be granted. The
grant or denial of a motion for postponement is a matter to be addressed to the sound discretion of the trial court.
Moreover, petitioners' other excuse that they sent somebody to attend the hearing is immaterial since that person
was not armed with the proper Board resolution granting him the comprehensive authority needed at the pre-trial
hearing. Additionally, said person does not appear to be a responsible officer of the petitioners-corporations to
whom can be delegated the power to stipulate, admit, or compromise, among other things.

Accordingly, it was within the reasonable exercise of the court's discretion to allow the ex-parte presentation of
plaintiff's evidence. In this regard, We rule that the disallowance of a motion for postponement is not sufficient to
show arbitrariness and partiality of the trial court.[12]

In a pre-trial conference, the parties are notified of the date of the pre-trial and are obliged to obey the orders of
the court to that effect. It is a recognized right of the trial court that where a plaintiff failed to appear at a pre-trial
conference, the case could or might be dismissed. This being the case, applying the rule a converso, where a
defendant and his counsel refused without justifiable reasons to appear in the pre-trial hearing, the court as a
matter of equity and impartiality may or can also order the plaintiff to present his evidence on the merits of the
case. Once jurisdiction has been acquired over the person and the subject of the case, the trial court has the full
control and disposition thereof. To allow a defendant to appear or not in a pre-trial hearing “would be to submit a
pre-trial conference to the whims and caprices of the defendant without any corresponding sanction and action
against him in court.” The pre-trial hearing should not be left to the will and wishes of either party, to cause
disadvantage to the other and hamper the court in its duty to implement the spirit of the pre-trial, which is the
beginning and part of the trial itself.[13]

In fine, as We see it, public respondents did not act with grave abuse of discretion that amounts to lack or excess
of jurisdiction; in fact, their assailed issuances are in accord with the Rules.

WHEREFORE, foregoing considered, the petition is hereby DENIED.
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SO ORDERED.

Reyes, Jr., (Chairperson) and Pizarro, JJ., concur.
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