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BARRERA, J.:

This is an appeal, certified to us by the Court of Appeals, against the decision of the Court of First Instance of
Quezon Province in Civil Case No. 5833 of its docket, declaring that the defendant-appellant Fortunato Rosillosa
had already lost his right to repurchase the homestead in question and decreeing the foreclosure of the mortgage
over the same land executed by the other defendant Felipe Abel, as purchaser, in favor of the plaintiff-appellee
Mercedes Raffifian.

Appellant Rosillosa acquired the disputed land by homestead in whose favor Original Certificate of Title No.
5483 was issued. On August 17, 1944 he sold the land to the spouses Margarita de la Cruz and Filomena
Tolentino for the sum of P3,000.00 in Japanese war notes, and Transfer Certificate of Title No. 20483 was issued
to the vendees in cancellation of the Original Certificate of Title No. 5483. On September 14 of the same year, de
la Cruz and Tolentino in turn sold the land to Felipe Abel and wife Nieves Sandoval for P13,800.00 also in
Japanese war notes, in whose favor a new Transfer Certificate of Title No. 20485 was issued.

On September 1, 1947, the spouses Abel and Sandoval, mortgaged the land, with others, in favor of herein
appellee Mercedes Raffifian, to guarantee the payment of a loan of P5,000.00, which mortgaged was duly
registered and annotated on Abel's title No. 20485.

Subsequently or on January 4, 1949, the homesteader Rosillosa, exercising his right to repurchase within 5 years
from date of conveyance, filed an action (in Civil Case No. 4945) to compel the spouses Abel and Sandoval (last
vendees) to resell the land to him. After due hearing, the trial court rendered judgment ordering the therein
defendants Abel and Sandoval to resell the land in question to Rosillosa upon the latters paying to them of the
sum of P120.00 Philippine Currency which the court found to be the equivaent of the P3,000.00 Japanese war
notes for which the property was purchased from Rosillosa by the spouses de la Cruz and Tolentino. Abel and
Sandoval appealed to the Court of Appeals, but the Appellate Court, in its decision promulgated on June 18, 1951,
affirmed the judgment of the trial court.

Meantime, Abel and Sandoval had defaulted in their mortgage obligation and so on January 18, 1956, the
mortgagee Raffifian filed the present foreclosure suit. Rosillosa was included as party defendant because of his
interest in the property sought to be foreclosed by reason of the judgment in his favor in Civil Case No. 4945. In
his answer, Rosillosa denied any knowledge of the mortgage constituted by Abel over the property in question
and claimed that such mortgage was null and void, the same not having been approved by the Secretary of
Agriculture and Natural Resources and denounced it as made in bad faith because the parties thereto knew that the
property was subject to repurchase within 5 years from the conveyance. Rosillosa further contended that his right
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to repurchase asjudicially upheld, enjoyed preference over that of the plaintiff as creditor-mortgagee, by reason of
public policy.

After due hearing during which the parties submitted a stipulation of facts, the trial court rendered judgment in
favor of the plaintiff-mortgagee, "declaring the mortgage in question valid and binding in view of the failure of
the defendant Fortunato Rosillosato duly exercise hisright to purchase” and decreeing the foreclosure thereof and
the sale in public auction of the mortgaged property upon failure of defendant Abel to pay plaintiff Raffifian
within 90 days the sum of P4,000.00 representing the balance of the mortgage indebtedness with interest thereon
at the rate of 12% per annum from September 1, 1947 until full payment thereof.

From this decision, only defendant Rosillosa appealed contending that the trial court erred in declaring that he
(Rosillosa) had lost his right to repurchase his homestead because "this is not the question at issue in the present
case for (that) question was aready determined in Civil Case No. 4945" and in not holding that the mortgage
contract was null and void for being against moral and public order and without the approval of the Secretary of
Agriculture and Natural Resources.

We first take the issue of the validity of the mortgage. In several case[1l]the doctrine has been set that the
reguirement for the approval of the Secretary of Agriculture and Natural Resources prescribed in Section 118 of
Commonwealth Act 141 (Public Lands Law) is merely directory and its absence does not invalidate any
aienation, transfer or conveyance of the homestead after 5 years and before 25 years from the issuance of the
title. Upon the other hand, we find no provision of law, and none has been cited, which prohibits the encumbrance
of the homestead by the purchaser thereof during the statutory period of 5 years within which the
vendor-homesteader may repurchase the same as provided in Section 119 of Commonwealth Act 141. The
prohibition against such encumbrance or alienation, as prescribed in Section 118 of the same law, refers to those
constituted by the homesteader himself within the term of 5 years from and after the date of the issuance of the
patent or grant. In the present case, the Origina Certificate of Title obtained by Rosillosa as homesteader was
issued in 1933 long before he sold the land in 1944 and the encumbrance thereof by the purchaser Abel in 1947. It
must be observed, of course, that such encumbrance or alienation, is subject to the right of the homesteader to
repurchase the land within 5 years from the date of conveyance.

The next question is, has homesteader Rosillosa lost his right to repurchase? The lower court ruled in the
affirmative on the ground that when Rosillosa filed his complaint on January 4, 1949, to compel Abel to resell the
land to him, four (4) years, four (4) months and seventeen (17) days had already elapsed out of the five (5) years
from August 17, 1944, date of the conveyance. And since the decision in his favor, as affirmed by the Court of
Appeds, became final and executory on July 18, 1951 (it was promulgated June 18, 1951), he had only seven (7)
months and thirteen (13) days within which to effectuate the repurchase, or only until February (should be March)
1, 1952, after which date Rosillosa has already lost his right to repurchase.

We do not agree to this view. As stated by the Court of Appealsin its confirmatory decision of June 18, 1951, the
complaint filed by Rosillosain 1949 against the Abels was a clear demand of repurchase and was well within the
5-year period prescribed in Section 119 of Commonwealth Act 141. The judgment of the court in that case not
only recognized and upheld Rosillosa's right to repurchase, but compelled and ordered the vendees Abel to resell
the property to Rosillosa. The dispositive part of the decision affirmed in toto reads as follows:

"IN VIEW THEREOF, the Court hereby renders judgment ordering the defendants to resell the land in
guestion which is more specifically described in the second paragraph of the complaint and in the origina
Homestead Certificate of Title No. 5483, cancelled by Transfer Certificate of Title No. 20483 in the name of
the spouses Margarita de la Cruz and Filomena Tolentino, and lastly cancelled by Transfer Certificate of Title
No. 20485 in the name of the herein defendants; to the herein plaintiff, upon the payment to them by the latter
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of the sum of F120.00 in Philippine currency, and to pay the costs of this suit."

And this judgment, which contains no term, may be executed, under Section 6 of Rule 39, by mere motion within
5 years from the date of its entry, or by means of an action after 5 years but within 10 years from such entry. In
other words, Rosillosa complied with the provisions of Section 119 of C.A. No. 141 when, according to the Court
of Appeds, he had to file his complaint to enforce his right. Under the circumstances of this case, upon the
rendition of the judgment in his favor, Rosillosa’s right to repurchase was no longer secured and guaranteed by the
provisions of the Land Registration Act, but by the court decision.

We, therefore, declare and hold that the mortgage in question is valid and may be foreclosed, subject of course to
the prior superior right of appellant Rosillosa, secured by the final judgment in Civil Case No. 4945, if still enf
orceable under Rule 39 of the Rules of Court, to repurchase the land in accordance with the said decision.

As thus modified, the decision of the lower court is affirmed, without costs. This is without prejudice to any
action appellee Raffifian may have against defendant Felipe Abel in case Rosillosa succeeds in repurchasing the
mortgaged property. So ordered.

Padilla, Bautista Angelo, Concepcion, Reyes, J. B, L., and Paredes, JJ., concur.

[1] Evangelista vs. Montano, 93 Phil., 275; Flores vs. Plasina, 94 Phil., 327; 50 Off. Gaz., [8] 1073; De los Santos
vs. Roman Catholic Church, 94 Phil., 396; 50 Off. Gaz., [4] 1588; Jacinto vs. Jacinto 105 Phil., 1218; 56 Off.
Gaz., [52] 7942.
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