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CONCEPCION, C.J.:

Petition for review of a decision of the Court of First Instance of Davao.

Petitioners Ruel P. Lamata and Florencio de la Cerna were members of the police force of Davao City, holding
appointments as patrolmen by the then Mayor Carmelo L. Porras, which appointments were approved by the
Commissioner of Civil Service as provisional, under Sec. 24(c) of Rep. Act No. 2260. At the general elections in
1967, respondent Elias B. Lopez was elected mayor of Davao City. On or about May 1, 1968, Lamata and De la
Cerna received communications from Mayor Lopez terminating their services effective June 1, 1968, upon the
ground that their appoint­ments were temporary in nature and that they were to be replaced by civil service
eligibles. Soon after, or on August 15, 1968, Lamata and De la Cerna, as well as Esmeraldo Baco, a
laborer-caretaker who had similarly been dismissed by Mayor Lopez, filed with the Court of First Instance of
Davao a petition for mandamus against said mayor to compel him to reinstate them to their respective positions,
and for damages. In due course, on June 28, 1969, said court rendered a decision dismissing the petition insofar as
Lamata and De la Cerna were concerned, but ordering the reinstate­ment of Baco. Their motion for
reconsideration of said decision having been denied, Lamata and De la Cerna filed the present petition for review
on certiorari.

Although petitioners herein were dismissed by re­spondent Lopez upon the ground that they held their respective
positions as patrolmen in a temporary capacity, it is no longer disputed that they held "provisional" appointments
to said positions. We have repeatedly held that one holding a public office under a provisional appointment, he
having the qualifications necessary for the office, although without the requisite civil service eligibility, is not a
"temporary" official who may be dismissed at any time, but may remain in office up to not more than 30 days
from receipt by the appointing official from the Commissioner of Civil Service of a certification of the availability
of civil service eligibles or up to the appointment of such civil service eligibles.

Indeed, prior to its amendment by R. A. No. 6040, approved on August 4, 1969, Sec. 24(c) of R. A. No. 2260,
otherwise known as the Civil Service Act of 1959, was of the following tenor:

"(c) Provisional Appointment. — A provisional appointment may be issued upon the prior authorization of the
Commissioner in accordance with the provisions of this Act and the rules and standards promulgated in
pursuance thereto to a person who has not qualified in an appropriate examination but who otherwise meets the
requirements for appointment to a regular position in the competitive service, whenever a vacancy occurs and
the filling thereof is necessary in the interest of the service and there is no appropriate register of eligibles at
the time of appointment."
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Implementing this provision, Sections 13 and 14 of Rule VI of the Civil Service Rules provided:

"SEC. 13. Whenever a vacancy occurs and the filling thereof is necessary in the interest of the service and in
the findings of the Commissioner there is no appropriate eligible at the time of appointment, the appointing
officer may, upon prior authorization of the Commissioner, Provincial or City Treasurer, as the case may be,
issue a provisional appointment to a person who has not qualified in an appropriate examination but who
otherwise meets the requirements for appointment to a regular position in the competitive or classified service.

"SEC. 14. A provisional appointment shall in no case extend beyond 30 days from receipt by the appointing
officer of the certification of eligibles."

Construing said Section 24(c) of R.A. No. 2260, in relation to these sections of the Civil Service Rules, We held,
in Piñero vs. Hechanova[1]

"* * *. Even in the case of those holding provisional or probationary appointments (like the three
above-named) the invalidity thereof can not be declared unless it is first shown that there were appropriate
eligibles at the time they were appoint­ed, and this requisite has not been established by evidence (Civil
Service Rule VI, sections 13 and 14)."

This was followed by Ferrer vs. Hechanova,[2] from which We quote:

"Petitioner Ferrer, as stated, held only a provisional appointment at the time he was dismissed. A provisional
appointment is good only until replacement by a civil service eligible and in no case beyond thirty (30) days
from the date of receipt by the appointing officer of the certificate of eligibles (Sec. 24 [c], R. A. 2260; Rule
VI, Secs. 13 and 14 of Revised Civil Service Rules; Piñero vs. Hechanova, supra)."

Then came Ramos vs. Subido,[3] in which this Court postulated:

"The position in question is under the classified service; Ramos accepted his latest appointment thereto, dated
July 1, 1963, without having the requisite appropriate civil service eligibility for said position. Accordingly, his
appointment can only be deemed provisional and good only until replacement by one holding such appropriate
eligi­bility, in no case to extend more than thirty days from receipt of the appointing officer of the list of
eligibles (Ferrer vs. Hechanova, L-24418, January 25, 1967)."

In the case at bar, it appears that no certification of eligibles to the positions held by Lamata and De la Cerna had
been issued to respondent Lopez on or before the dismissal of said petitioners on June 1, 1968, or even
subsequently thereto. What is more, Lopez admitted — in the Mani­festation filed by him on February 20, 1971,
by way of comment — answer to the petition herein — that he had not actually filled, until November 22, 1968, the
vacancies resulting from the dismissal of Lamata and De la Cerna. Hence, the latters' dismissal is clearly invalid
up to November 22, 1968.

Petitioners herein insist, however, that said dismissal is invalid up to the present because the appointments
extended by respondent Lopez in favor of Patrolmen Geronimo Omila and Alexander Turingan have not, up to
now, been approved by the Commissioner of Civil Service. This, however, is due merely to the pendency of the
case at bar, the petitioners herein do not deny that Omila and Turingan possess the requisite civil service
eligibility. As a consequence, the dismissal of petitioners herein was illegal only from June 1, to November 22,
1968, and respondent Elias B. Lopez should indemnify petitioners Ruel P. Lamata and Florencio de la Cerna in
the amount of their salaries for said period, with interest thereon at the legal rate from November 22, 1968.

THUS MODIFIED, the decision appealed from should be as it is hereby affirmed in all other respects, with costs
against respondent Elias B. Lopez.

It is so ordered .
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Zaldivar, Ruiz Castro, Fernando, Teehankee, Barredo, Makasiar, Antonio, and Esguerra, JJ., concur.

Makalintal, J., on leave.

[1] L-22562, Oct. 22, 1966.

[2] L-24418, Jan. 25, 1967.

[3] L-26090, Sept. 6, 1967.
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