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REYES, J.:

On September 18, 1951, the herein respondent Jose Abesamis filed an action in the Court of First Instance of
Leyte for the rescission of a contract to supply lumber to the petitioner at an agreed price and for damages for the
breach of said contract. Served with summons and a copy of the complaint five days later (September 18), the
herein petitioner, as defendant in said action, moved for a bill of particulars on October 1, setting the motion for
hearing on October 13. But at the hearing no one appeared for defendant, and the attorney for plaintiff, who was
present, made a verbal motion to have the defendant declared in default. Resolving the two motions together, the
court, on October 16, handed down an order, of which the defendant was not notified, declaring the latter in
default and denying its motion for a bill of particulars as filed out of time. Thereafter, the court allowed plaintiff
to present his evidence, and on October 29 rendered its judgment awarding plaintiff the sum of P128,604.14.

On hearing news of what had happened, defendant on December 13, filed a motion to set aside the order and
judgment above-mentioned and to decide its motion for a bill of particulars, alleging that the said order was illegal
and invalid in that it declared defendant in default before its time for filing its answer had expired, and that the
said judgment was for that same reason also null and void. The motion having been denied, defendant came to
this Court with a petition for certiorari and prohibition to annul the order and judgment aforementioned and
prevent the writ issued for the execution of said judgment from being carried out.

The petition should be granted.

The Rules of Court give the defendant in an action 15 days, after service of summons, to file his answer (section
1, Rule 9). Herein petitioner, who was defendant in the court below and who was served with summons on
September 18, had therefore until October 3 within which to file its answer. Two days before this deadline,
however, or on October 1, defendant filed a motion for a bill of particulars. This is permitted by section 2 of Rule
16 which provides that a party may file such a motion "before responding to a pleading or if no responsive
pleading is permitted by these rules, within 10 days after service of the pleading upon him." It is obvious that the
time allowed by the Rules for filing a motion for particulars is co-extensive with that allowed for filing the
answer, which is 15 days (Section 1, Rule 9), except when no responsive pleading is permitted in which case the
time allowed for such motion is only 10 days after service of the pleading upon the movant. As responsive
pleading was permissible in the present case, defendant had from the service of which he filed on October 1, or 13
days after service of summons upon him, was filed within the reglementary period.

It should furthermore be noted in this connection that the filing of the motion for a bill of particulars interrupted
the running of the period for filing the answer, and in accordance with section 2 of the same Rule (Rule 16) the
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defendant should have, after notice of the denial of his motion—or, if the motion was successful, after service of
the amended pleading or bill of particulars—the same time to serve his answer "as that to which he was entitled at
the time of serving his motion, but not less than 5 days in any event."

It is obvious from the foregoing that at the time defendant was declared in default the time for filing its answer
had not yet expired, for it was only then that his motion for specifications was denied and he still should have,
after notice of such denial (if any had been given) no less than 5 days to file its answer.

This conclusion is clearly deducible from the above-cited provisions of the Rules which read as follows:

"Section 1. Motion for bill of particulars.—Before responding to a pleading or, if no responsive pleading is
permitted by these rules, within ten (10) days after service of the pleading upon him, a party may move for a
more definite statement or for a bill of particulars of any matter which is not averred with sufficient
definiteness or particularity to enable him properly to prepare his responsive pleading or to prepare for trial.
Such motion shall point out the defects complained of and the details desired.

"Sec. 2. Stay.—After service of the amended pleading or bill of particulars or after notice of denial of his
motion, the moving is any is permitted by these rules, as that to which he was entitled at the time of serving his
motion, but not less than five (5) days in any event." (Rule 16).

But disregarding the plain meaning of the above sections of Rule 16 by arbitrarily holding that the defendant in
any case has only 10 days after the service of summons to file his bill of particulars, the lower court in the present
case declared the defendant in default before its time to answer had expired, thereby depriving it of its day in
court. This the lower court had no authority to do, and for purposes of certiorari the lower court may in that regard
be deemed to have exceded its jurisdiction.

And while it is true that defendant could have appealed from the order denying its motion to set aside, and the rule
is that certiorari does not lie when there is appeal, the rule may be relaxed where, as in the present case, a writ of
execution had already issued and is in the process of being carried out. (II Moran, Rules of Court, 1952 ed. p. 166,
citing Saludes vs. Pajarillo.[*] 44 Off. Gaz. 4892.)

In view of the foregoing, the writ prayed for is granted and the judgment and orders complained of are set aside,
with costs against the respondent Jose Abesamis.

Paras, C. J., Feria, Pablo, Bengzon, Tuason, Montemayor and Baustista Angelo, JJ., concur.

[*] 78 Phil., 754.

BATAS.org - Philippine Law Library G. R. No. L-5470. April 29, 1953

© 2026 batas.org  ·  Philippine Bar Review & Law-School Companion Page 2 of 3

Bar review courses, mock exams and a study planner that keeps you on pace - batas.org



ABOUT BATAS.ORG

Study smarter at BATAS.org
The Philippine bar review and law-school companion built around how your brain actually remembers.

The complete Philippine law library - free for everyone.
More than 100,000 Supreme Court decisions, Republic Acts, and executive issuances - full-text searchable, browsable
by category and year, and always free. No paywall, no login. This PDF came from it.

Audio case-brief lectures.
Any decision becomes a podcast-style lecture - facts, issues, ruling, and doctrine - with read-along highlighting and a
hands-free presentation mode. Study while commuting, working out, or resting your eyes.

Bar review built on the science of memory.
Complete, sequenced courses for all eight bar subjects, narrated like podcasts and reinforced with retrieval practice and
spaced review - the study techniques with the strongest evidence behind them.

The full law-school curriculum.
One subscription unlocks the entire J.D. curriculum - every subject, every lesson, with your progress tracked down to
the paragraph so you can pick up exactly where you left off, on any device.

Mock exams that tell you where you stand.
Timed multiple-choice exams graded instantly, with per-subject score breakdowns and focus suggestions that point you
at your weakest topics first.

A study planner that keeps you on pace.
Set your schedule and BATAS tells you every day whether you are on track for bar day - and exactly which lesson to
take next.

Start free at https://batas.org
The law library is free forever - and your first lesson is one click away.

The text of this document is an official public record and remains in the public domain. Formatting, presentation, and compilation © 2026
batas.org.

Downloaded free from the batas.org Law Library. Share it freely - the library is free for every law student, bar reviewee, and practitioner.

BATAS.org - Philippine Law Library G. R. No. L-5470. April 29, 1953

© 2026 batas.org  ·  Philippine Bar Review & Law-School Companion Page 3 of 3

Study hands-free: podcast-style lessons with read-along highlighting - batas.org


